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District Bar Meetings 


First District, at KenLake Hotel 


By ROY N. VANCE, Paducah 


The meeting opened at 2 o'clock 
with an address by the Honorable 
Tom Waller. Mr. Waller spoke as a 
representative of the Judicial Coun- 
cil and gave a very interesting ac- 
count of some of the work they were 
trying to do. 


Next on the program Henry 
Harned explained the new method 
of electing presidents of the State 
Bar Association and Judge Ira Smith 
of Hopkinsville was elected as the 
delegate from the First District to 
the nomination committee. 

Maxey Harlin spoke to the district 
meeting briefly about the work of 
the Junior Bar Conference and an 
election was held in which Pelham 
McMurry of Paducah was nominated 
as a delegate from the First District 
to the Junior Bar conference. 


A discussion was had relative to 
the proposed civil code and certain 
changes and amendments to it. 

Flavius Martin of Mayfield moved 
that the regular rule-day practice be 
retained instead of motion days as 
provided for in section 78 of the pro- 
posed code. This was seconded by 
L. B. Weir of Madisonville, but the 
motion was defeated 25 to 16. There 
was some opposition to the adoption 
of the proposed code, and a vote was 
taken in which its adoption was fav- 
ored by 31 present and opposed by 
17 present. Objections were made 
to the provisions of the new code 
which requires a copy of each plead- 
ing to be served upon each defendant 
and to that section which provides 
that Circuit Judges must go into each 
county in their circuit on specified 
days to hear and decide motions. 
There were 57 First District lawyers 
in attendance. Dinner was served at 
6:30 o'clock at the KenLake Hotel 
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after which the meeting was ad- 
journed. 


Second District, at Owensboro 
By CLARENCE McCARROLL, Owensboro 


The afternoon session was held at 
2:00 o'clock in the Police Courtroom 
and approximately seventy members 
of the bar from this district were 
present. Chairman Russel C. Jones 
of the Owensboro Bar presided and 
presented State President Maxey B. 
Harlin of Bowling Green. 

Hon. A. J. Bratcher, Judge of the 
88th Judicial District, Hon. Lawrence 
Grauman, Circuit Judge of Louis- 
ville, and Hon. Henry Harned, Sec- 
retary of the State Bar Association, 
were introduced, and Judge Grauman 
led a discussion on the proposed 
Rules of Civil Procedure. Many 


questions were raised and proposed 


changes were noted by Mr. Harned 
to be considered by the Judicial 
Council. 

At the conclusion of the discussion, 
Morton Holbrook of the Owensboro 
Bar was elected the delegate from 
this district on the nominating com- 
mittee for president-elect. 

Members of the Junior Bar then 
held a conference, and William Sulli- 
van of the Henderson Bar was elected 
representative of this district for the 
Younger Lawyers Conference. Rich- 
ard Robertson, Owensboro, was 
elected as an alternate representative. 

The dinner meeting was held at 
6:30 in the ballroom of Hotel Owens- 
boro. Earl S. Winter, president of 
the Owensboro Bar, presided. Thirty- 
seven members were in attendance. 
Several outstanding members of the 
bar from the district were recognized 
and then the speaker of the evening, 
President Maxey B. Harlin, was in- 
troduced. He spoke on the invasion 
of non-lawyers into the field of legal 
practice and the public relations work 
that could be done, ethically, by 
members of the bar to eliminate this. 
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Third District, at Glasgow 
By the EDITOR 


The District Bar Meeting for the 
Third District was held in Glasgow, 
Kentucky, on August 14, 1952, at 2 
p. m., in the Glasgow Country Club. 

Uhel O. Barrickman presided over 
the afternoon session in the absence 
of the president of the Glasgow Bar 
Association, Brents Dickinson. Maxey 
B. Harlin, President of the State Bar 
Association, made the opening re- 
marks emphasizing the purpose of 
the meeting. Following Mr. Harlin’s 
remarks, Mr. Robert M. Spragens of 
Lebanon, Kentucky, was elected to 
the nominating committee of the 
Kentucky State Bar Association. 

The meeting was then turned over 
to Henry H. Harned, of Frankfort, 
Kentucky, who presided during a 
discussion of the proposed new rules 
of practice. Mr. Harned had a re- 
cording machine, and all suggestions 
concerning the new code were re- 
corded and will be forwarded to the 
Board of Bar Commissioners, who 
will advise the Court of Appeals of 
the suggestions advanced during the 
meeting. Mr. George M. Catlett, of 
Frankfort, answered questions con- 
cerning the new rules of practice and 
in many instances clarified certain 
provisions of the new rules. During 
the meeting, it was suggested that 
that part of rule 30.02, beginning on 
line 24, should be made a _ positive 
limitation on rule 26.02, and placed 
therein. Some objection was made 
to the whole idea of discovery, as 
set’ forth in the new rules, and at 
least one lawyer present recom- 
mended that the discovery provision 
of the new rules be eliminated en- 
tirely. 

Rule 18, regarding joinder of claims 
also came in for considerable discus- 
sion, and many lawyers present 
seemed to think that it was too broad 
in scope, and that permissive joinder 
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should be limited by some means 
other than venue. 

Rule 4.03, sub-section 2, was criti- 
cized by most lawyers present and 
the consensus of opinion seemed to 
be that that part of the rule which 
permitted personal service on an in- 
dividual out-of-the-state should be 
limited, and that such service not be 
deemed personal against an _ indi- 
vidual’s domicile in this state, unless 
it was served by an officer in the state 
in which the individual was found. 

Great interest in the new rules 
was exhibited by all lawyers present, 
and it was rather evident that a great 
majority of those present were in 
favor of the new rules with certain 
clarifying provisions. 

Following the discussion of the 
new rules Uhel O. Barrickman, as 
president of the Younger Lawyers 
Conference, urged the members 
present to lend their efforts in the 
strengthening and organization of 
local bar associations throughout the 
district. 

The afternoon session adjourned at 
approximately 5 o'clock. A _ social 
hour followed. The evening session 
began at 6:30 p.m. 

The Glasgow Bar Association, in 
co-operation with the Country Club 
served a most delicious meal to all 
lawyers present. 

Following the dinner, the Honor- 
able Clyde B. Latimer gave a most 
interesting and informative address. 

The meeting adjourned at 9 p. m. 


Fifth District, at Lexington 
By ARTHUR B. ROUSE, JR., Lexington 


The annual meeting of members 
of the Kentucky Bar Association for 
the Fifth Appellate Court District 
was held at the Lexington Country 
Club, Lexington, Kentucky, on Au- 
gust 19, 1952. More than one hun- 
dred members from. the eighteen 


counties in the district attended the 
afternoon and evening sessions. 

Ben Fowler of Frankfort, Donald 
Moloney of Lexington, and Robert S. 
Hammond, Versailles, comprised a 
panel which led a discussion of the 
proposed new rules of civil pro- 
cedure. 

Also during the afternoon session 
the meeting named Robert Hays, 
Lexington, a member of the commit- 
tee to nominate a slate of officers 
for the State Association for next 
year; and elected Arthur B. Rouse, 
|r., Lexington, a member of the 
executive committee of the Younger 
Lawyers Conference for the state 
group. 

Following the afternoon session a 
refreshment period was held on the 
terrace of the Club; and later fol- 
lowed by a dinner. 

Chief Justice James W. Cammack 
talked on the adoption of the pro- 
posed new rules of civil procedure. 

Charles Hobson, Frankfort, spoke 
on the need for forming local bar 
associations. 

The principal address of the meet- 
ing was delivered by Maxey B. 
Harlin, Jr., Bowling Green, President 
of the State Bar Association. Mr. 
Harlan spoke on the challenge pre- 
sented to attorneys by activities of 
those whose occupations encroach 
upon the practice of law. 

Foster Ockerman, vice-president of 
the Lexington Bar Association, pre- 
sided during the afternoon and eve- 
ning sessions in the absence of Presi- 
dent Frank McCarthy. 

Robert Houlihan, Lexington, was 
in charge of arrangements. 


Sixth District, at Ft. Thomas 
By JOHN A. KOHRMAN, Covington 
The District Bar Meeting of the 


Sixth Appellate District was held 
August 20 at the Highland Country 
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Club at Ft. Thomas, south of New- 
port. The Campbell County Bar As- 
sociation acted as host and its presi- 
dent, R. Howard Smith, conducted 
the afternoon session. 

The program consisted of a discus- 
sion of the proposed Code of Civil 
Procedure. George Catlett and Ben 
Fowler explained the tentative draft 
of the code. No resolutions were 
adopted but expressed opinions in- 
dicated that the change was desir- 
able and that the tentative draft was, 
in substance, acceptable. 

Maxey B. Harlin, President of the 
KSBA, addressed the assembly and 
introduced Henry H. Harned, Frank- 
fort, who conducted an election for 
a district member of the state nomi- 
nating committee. Houston L. Wood, 
Maysville, was elected without op- 
position. President Harlin also in- 
troduced Charles Hobson of Frank- 
fort who conducted an election for 
an executive committeeman to the 
Younger Lawyers Conference. Rob- 
ert Ruberg of Covington was unani- 
mously elected. 

George |. Kauffman, Newport, 
acted as toastmaster at the dinner. 
The Hon. James B. Milliken of the 
Court of Appeals gave the address 
of the evening. This was followed 
by a talk by the Rev. William B. 
Dern, Episcopal minister of Newport 
and now prominent in Cincinnati 
radio and television circles. Donald 
Q. Taylor, Louisville, chairman of 
the District Bar Meetings and the 
two local Bar Commissioners, M. W. 
Moore of Covington and L. W. 
Scott of Newport, were introduced. 

About one hundred members were 
present and all counties in the dis- 
trict were represented by the bench 
and the bar. Among the Circuit 
Judges present were: William ]. Bax- 
ter, Nicholasville; J. P. Goodenough 
and R. G. Bryson, Covington; and 
Ward Yager, Warsaw. 


Seventh District, at Hazard 
By the EDITOR 


The Seventh District meeting was 
held at Hazard on August 15. 

As was true of all of the district 
meetings, the principal part of the 
program consisted of a review of the 
new civil code. A panel consisting of 
Maxey B. Harlan, Bowling Green, 
President of the Association; Donald 
Q. Taylor, Louisville, member of 
the Board of Bar Commissioners; 
Henry Harned, Frankfort, Secretary- 
Treasurer of the Association; George 
Catlett, Frankfort, member of | the 
Civil Code Commission; and Judge 
Bert Combs, Prestonsburg, member 
of Kentucky Court of Appeals, dis. 
cussed the new code and responded 
to questions from those present. 

The meeting was held at the new 
home of the Veterans of Foreign 
Wars, near Wilkerton, and honored 
by addresses from Senator Thomas 
Underwood of Lexington and forme: 
Senator John Sherman Cooper of 
Somerset. 

The meeting which was very well 
attended by attorneys and judges in 
the district, was presided over by 
M. B. Fields, president of the Perry 
County Bar Association. 





Advertising Award Given 
Louisville Bar Association 


The Louisville Bar Association has 
received a Certificate of Award for 
the advertising campaign which it 
sponsored in the Sunday magazine 
section of the Courier-Journal. This 
award was presented by the News- 
paper Advertising Executives As- 
sociation. 

Mr. Arthur E. Eyl, manager of Re- 
tail Advertising at the Courier-Journal 











explained that this is an annual award 
and complimented the Association 
for their achievement. 
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New Labor Union Organized 


Attorney Ernest Woodward an- 
nounced that at midnight on Satur- 
day, July 19, 1952, in his office at 
1805 Kentucky Home Life Building, 
Louisville, Kentucky, the United 
Brotherhood of Manual and Power- 
operated Gadgets was organized. 

Mr. A. Big Chiseler, who learned 

of the mistreatment of gadgets by 
several years experience in a certain 
state institution, was elected perma- 
nent President, Vice-President, Sec- 
retary-Treasurer, and Executive Com- 
mittee, without a dissenting vote, and 
thereupon the Executive Committee 
employed Mr. Woodward as General 
Counsel for a term of ninety-nine 
years. 
' The Brotherhood will offer all em- 
ployers of gadgets a liberal contract 
designed to benefit both the gadgets 
and their employer. It will, of course, 
require the employer to collect and 
pay all gadget dues as fixed by the 
Brotherhood, and forbid the employ- 
ment of any gadget whose dues are 
not fully paid, since experience 
proves that union gadgets will not 
work with non-union gadgets. 

But the contract is especially fav- 
orable to the employer because it 
eliminates all vacation time for the 
gadgets, providing instead of vaca- 
tions, the employer shall pay dues 
and a half for the regular vacation 
time, thereby giving the employer a 
full-time working force, and giving 
the gadgets increased funds for their 
treasury. It is hoped and believed 
that liberal-minded employers will 
promptly sign the contract when 
presented by the bargaining agent 
for the gadgets, but any fascist- 
minded, slave-driving employer of 
gadgets who refuses to sign it will be 
dealt with in a convincing manner, 
and any gadget working without a 
union card will probably find his 
head beaten off by an infuriated pub- 
lic, but the United Brotherhood and 
its officers deplore all lawlessness. 


am 





VOTE 
FOR 
PRESIDENT !!! 


of the 
Kentucky State Bar 
Association 


Under the new rules of the 
Association each member will 
be permitted to cast a ballot 
for president of the Association. 
When you receive your ballot 
be sure and use it. 
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SWAN SONG 


With this issue, the duties of 
Editor of the Journal pass on to 
other hands. It is with mixed emo- 
tions that your Editor reflects on this 
event. Certainly there is an element 
of relief to know that the many de- 
tails which are part of the Editor’s 
job will, hereafter, be the responsi- 
bility of other, probably more ca- 
pable, hands. 

Then there is a feeling of some 
frustration at having failed to do all 
that could have been done. As we 
leaf through notes on unwritten edi- 
torials we see such topics as, “Rise of 
the Prestige of the Bar,” “United We 
Stand—Divided We Fall,” “The Court 
of Appeals Liaison Committee,” 
“Conviction of a Felony as Grounds 
for Disbarment,” “A Permanent In- 
vestigator for the Association.” At 
one time they seemed to be good 
subjects, but it is probably just as 
well that they were never written. 

In the midst of relief and frustra- 
tion there is a feeling of some satis- 
faction of having tried to do a good 
job. 

In serving as Editor we have 
operated upon the premise that the 
best interests of lawyers are served 
by strong, well co-ordinated associa- 
tions, local, stafe, and national, and 
that a good journal is one of the 
best means to that end. All that we 
have printed, or failed to print, has 
been done for the best interest of the 
Association as we were able to un- 
derstand its best interest. 

The co-operation which the Editor 
has received from the Bar Journal 
Committee and members of the As- 





sociation has helped to make the job 
a pleasant one. It is the retiring 
Editor's hope that the same measure 
of co-operation will be given to the 
new Editor and that the Journal will 
go on to great achievements. 





DEATH AND DISBARMENT 


Recently a death occurred in one 
of our counties of a man who had 
spent a lifetime at odds with the 
law. A local editor, in commenting 
upon his career, pointed out that in 
spite of certain good qualities the 
deceased’s influence on the com- 
munity was bad. This attitude, 
classed as uncharitable, was criti- 
cized by friends of the deceased. In 
defending the editor, a local cleric 
pointed out: 

That there is some good in the 
worst of us and to speak kindly of 
the dead is charitable; but, in our 
charity, we must not condone that 
which we would have been duty- 
bound to condemn in life. 

That seems to be a practical view- 
point. It might also apply to our 
attitude toward disbarment of at- 
torneys and their reinstatement. 

Public confidence is a touchy 
thing. The humanly impossible al- 
most, is expected from the bar. To 
meet the standards that we ourselves 
have set, we must be as careful in 
reinstating as in expelling. In our 
charity we dare not condone. A man 
whose record would prevent him from 
satisfying a character investigation 
committee were he initially apply- 
ing for admission to the bar, has no 
claim on charity alone in applying for 
readmission. 
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THE CANDIDATES 


As we go to press the country’s 
major parties have selected candi- 
dates for President of the United 
States. The campaign is just begin- 
ning, and at this point our views ap- 
pear to go along with those of the 
rest of the country that both men are 
of fine character, capable, and be- 
yond reproach as individuals. 

As lawyers then, we hope that the 
campaign will be one of issues rather 
than one of personalities. 

As lawyers we have an added re- 
sponsibility to inquire into those 
issues and see that they are clarified. 
At least for our own satisfaction. 

Kentucky played important roles 
in both conventions and members of 
our bar will play even more im- 
portant roles in the national cam- 
paign. 

There is nothing so wholesome as 
honest respect for the other man’s 
viewpoint, nothing so satisfying as 
an aggressive and honest assertion 
of our own, and nothing so demo- 
cratic as an abiding faith in the judg- 
ment and votes of the majority! 
That’s America! 





Representing 
Crime Syndicates 


EDITOR’S NOTE: The following is an 
editorial which appeared in the Kentucky 
Times-Star, Covington. 

A warning from the American Bar 
Association to lawyers who are re- 
tained to represent crime syndicates, 
is contained in the July issue of the 
American Bar Journal. Its Opinion 
No. 281, adopted March 11, has 
application in northern Kentucky, 


where law-violating syndicates and 
combines have attracted unfavorable 
national publicity and the attentions 
of the U. S. Senate Crime Investigat- 
ing Committee. 

Under the heading, “Attorney and 
Client—Disloyalty to the Law,” the 


association’s committee ruled unani- 
mously that “a lawyer may not repre- 
sent an organization of which the 
members are known to him to be vio- 
lating the law, agreeing to defend 
them when detected therein.” The 
opinion continues: 

“Members of the association have 
asked our opinion as to the propriety 
of a lawyers accepting a retainer io 
represent a syndicate engaged in the 
violation of the law and in financing 
persons known to be so engaged, the 
lawyer being employed to advise 
how they may break the law with the 
best chance of escaping conviction, 
and the retainer specifically contem- 
plating future breaches of the law by 
the clients whom the lawyer agrees 
to defend. 

“We are entirely clear that such 
employment is contrary to the Can- 
ons. Canon 32 provides that: 

““No client, corporate or individual, 
however powerful, nor any cause, 
civil or political, however important, 
is entitled to receive nor should any 
lawyer render any service or advice 
involving disloyalty to the law whose 
ministers we are. ... When render- 
ing any such improper service or 
advice, the lawyer invites and merits 
stern and just condemnation.’ 


“For a lawyer to represent a syndi- 
cate notoriously engaged in the vio- 
lation of the law for the purpose of 
advising the members how to break 
the law and at the same time escape 
it, is manifestly improper. While a 
lawyer may see to it that anyone 
accused of crime, no matter how seri- 
ous and flagrant, has a fair trial, and 
present all available defenses, he may 
not co-operate in planning violations 
of the law. There is a sharp distinc- 
tion, of course, between advising 
what can lawfully be done and ad- 
vising how unlawful acts can be done 
in a way to avoid conviction. Where 
a lawyer accepts a retainer from an 
organization, known to be unlawful, 
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and agrees in advance to defend its 
members when from time to time 
they are accused of crime arising out 
of its unlawful activities, this is equal- 
ly improper. See also Opinion 155.” 

[he local bar associations have a 
clear-cut opinion which they can fol- 
low in taking action in the event of 
such unethical conduct by any north- 
ern Kentucky attorney. 


Mind Run 


EDITOR’S NOTE: The following edi- 
torial by Mr. Kyle Whitehead is reprinted 
by his permission. It appeared in_ the 
August 15 issue of The Hazard Herald. 


During almost a quarter century of 
covering news around court houses 
and police courts, I've rubbed shoul- 
ders with many a lawyer. They have 
been of varied sizes and abilities, 
experienced and inexperienced. I've 
seen many of them hang out their 
shingles. I’ve lived long enough to 
see a bar asseciation’s membership 
change almost in its entirety. 

The topic of lawyers comes to me 
today because many of them from 
Eastern Kentucky are in town for a 
Seventh District gathering sponsored 
by the Perry County Bar Association. 
They're here to eat and to hear dis- 
cussions of changes in the Kentucky 
code, or the new rules by which 
courts will operate. The older at- 
torneys generally don’t favor the pro- 
posed changes in procedure, for it’s 
like changing the rules of baseball 
in the ninth inning. Most of the 
young lawyers are not opposing the 
changes, for they can adapt them- 
selves to new ideas. 

oO ° o 


My first recollection of lawyers . 
the first time I realized there were 
such persons . . . was about 1919 dur- 
ing the trial in Harlan of a Cincinnati 
veterinarian for the murder of a 
nurse of Pine Mountain Settlement 
School. I listened to the trial, excited 
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over the near fights among the oppos- 
ing counsel. There were charges and 
countercharges between the prose- 
cuting staff and the defense person- 
nel. How those lawyers hated each 
other, I thought. Then, when court 
adjourned one day, I saw two of the 
opposing lawyers eating together in 
a downtown restaurant. 1 thought 
then they had sold out to each other. 
During the years, I've learned that 
lawyers have two personalities. They 
fight courtroom battles with ruses, 
venom, finesse, tact, psychology, and 
all the emotions born in man. They 
want to win, and not always is the 
desire for victory wrapped up with a 
client’s fee. Lawyers like a good 
“batting” average. They live on two 
things: money and self satisfaction in 
having scored in a point of law. 
When they leave the courtroom, they 
become friends with each other again. 
Lawyers have been my friends 
throughout my newspaper career. It 
is hard to remember a member of the 
bar who turned his back on me when 
I wanted a point of law clarified. 
They have ides me in the prepara- 
tion of notes about cases which were 
strange, and they have advised me 
when I was wrong in my reporting. 
I have found that doctors are not 
the only professional men who give 
away their talents for free. I've held 
many curbstone conferences with 
lawyers about personal matters and 
never received a statement, I, like 
most other persons, have taken for 
granted the lawyer's willingness to 
give away his knowledge as a friend- 
ship gesture as long as he is outside 
his office. I avoid going to his office 
to ask questions, because that makes 
it a legal call. But if I catch him on 
the street or in the drug store, it’s all 
right to assume his generosity. 
They're good guys, most of the 
way. They have nothing to sell but 
their wits and knowledge. They are 
the foundation of our laws. They 
interpret the rules. {See page 185 


























Sir William Blackstone 


His Commentaries on the Laws of England 


By EDWARD S. JOUETT 
Louisville, Kentucky 


EDITOR’S NOTE: Edward S. Jouett, now retired, was for many 
years vice-president and general counsel of the Louisville and Nashville 


Railroad Company. 
Louisville. 


This address was made to the two Law Clubs of 
The quotations therein are from “Sir William Blackstone” 


by David A. Lockmiller, with permission of the publisher and copy- 
right owner, the University of North Carolina Press, Chapel Hill, 


North Carolina. 


Foreword 

We are to consider this evening 
the life and work of Sir William 
Blackstone, probably the most out- 
standing figure in the field of in- 
tellectual activity to which each of 
us is soteniied. This subject was 
chosen primarily to pay him a well 
deserved tribute, since not only 
every American lawyer but every 
American citizen owes him a debt 
of gratitude for having given to the 
American colonies, in his Commen- 
taries, a complete system of laws 
where prior thereto they had none. 
This was done at the critical time 
in their history—six years before the 
Revolution—and the consequences, 
immediate and remote, became of 
immeasurable importance. 

An additional purpose of this 
paper is to call these vital facts to 
the special attention of the present 
—— of lawyers who ordinarily 

ave only a casual interest in Black- 
stone, because in the latter part of 


the nineteenth century the many 
statutory and judicial modifications 
of the common law made the Com- 
mentaries out of date as a text book, 
in which respect it had been the 
leader for more than a hundred years. 


In the preparation of this paper 
various authorities have been con- 
sulted, but almost the entire reliance 
has been upon an excellent, well- 
documented biography of Blackstone 
by a scholarly lawyer, David A. Lock- 
miller, Ph.D. of the University of 
North Carolina, now president of the 
University of Chattanooga. He has 
written a most attractive, readable 
300-page book based upon obviously 
extensive and intelligent research. 

Since it would be clearly impos- 
sible within the time available at 
this meeting to present even a greatly 
abbreviated biography of a man of 
Blackstone’s various interests and ac- 
tivities, and because we are here 
chiefly concerned with the historical 
facts relating to the Commentaries, 
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all but a small portion of the bio- 


graphical material at hand is omitted. 


The Man and the Book 


To the public, and particularly to 
lawyers, Blackstone has been for 
nearly 200 years a book, or more ac- 
curately four books. We are here to 
consider a flesh-and-blood man who 
undertook and successfully completed 
the colossal task of searching out, 
analyzing, classifying, and stating the 
common law of England as it had 
developed in court decisions through 
many centuries. The outcome of his 
labors is the book entitled Commen- 
taries on the Laws of England, so 
named to distinguish its subject from 
the laws of Rome, commonly called 
the civil law. 

Covering, as it does, the whole 
field of the common law in a concise, 
logical manner, the Commentaries 
was enthusiastically received by the 
informed public as a veritable store- 
house of legal knowledge not merely 
for Britain and her dominions, but 
also and especially for the colonies in 
America where at that time there 
was no established system of law. 
Furthermore, published in 1769 when 
the colonies were already considering 
a revolt from England, this book, by 
the proverbial irony of fate, rendered 
a valuable political service to America 
and against Blackstone’s King George 
III. It had been bought and avidly 
read by large numbers of the colonials 
and, by its forceful discussion and 
declaration on human rights and 
kindred subjects, it furnished the 
patriots, who were advocating revolt, 
with arguments in support of their 
positions and later it assisted in guid- 
ing the members of the Philadelphia 
Convention in framing the Constitu- 
tion of the United States. Of this 
feature Dr. Lockmiller says: “It is 
one of the strange paradoxes of his- 
tory that Blackstone, who believed 
so strongly in limited monarchy 


should have aided a rebellion against 
his country and the establishment of 
republican government in America. 
Although the Revolutionary War 
freed the United States from British 
control, the law of England remained 
to serve and protect the people of 
the new country.” 

Blackstone was born in London, 
July 10, 1728. He was not from the 
upper circle of London society where 
the class lines were very strictly 
drawn, for his father was a trades- 
man who had a silk shop on Cheap- 
side Street over which his family 
lived. His father died shortly be- 
fore his birth, a probably fortunate 
circumstance for us for if he had 
lived, William’s talents doubtless 
would have been hidden in the silk 
business. Instead, his uncle, a phy- 
sician in London, looked after his 
sister's little family and sent William 
when he was five to a famous old 
private school known as Charter 
House. There he made a fine record 
from the beginning and advanced so 
rapidly that when fifteen he was ad- 
mitted to Pembroke College of Ox- 
ford University. He did exceedingly 
well there, but at eighteen, having 
decided to study law, he returned to 
London and began his law studies at 
Middle Temple, one of the Inns of 
Court. When twenty, however, be- 
cause of his fine record as a student, 
he received the high honor of elec- 
tion to a fellowship in All Souls Col- 
lege, Oxford’s graduate school. This 
carried a modest but welcome 
stipend so he returned to his studies 
and thereafter divided his time be- 
tween the University and the Temple. 
At twenty-two he was graduated from 
Oxford with the degree of Bachelor 
of Civil Laws and returned to the 
Temple to continue his study of the 
common law. 

Because of Blackstone’s relation to 
these famous old law societies and 
of the interest American lawyers gen- 
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erally have taken in them, it seems 
not irrelevant to make a brief refer- 
ence to them here. There are four 
of them—Lincoln’s Inn, Gray's Inn, 
Middle Temple, and Inner Temple. 
They are called the Inns of Court 
because when founded centuries 
earlier, each society had its meet- 
ing at an inn. They have an interest- 
ing origin. Prior to Magna Carta, 
which you will remember the barons 
forced King John to sign in 1215, the 
Court of Common Pleas followed 
the King’s Court from place to place, 
but that great reform instrument for 
some reason required that thereafter 
the Common Pleas Courts should be 
held at a “place certain.” When this 
was fixed at Westminster in Lon- 
don the common law practitioners 
throughout the country were brought 
together there and in the course of 
time groups were formed which in- 
corporated themselves into colleges 
or societies. Dr. Lockmiller thus 
speaks of their early history: 


“These legal societies or guilds 
were headed by serjeants and the 
ranks of the serjeants were filled from 
the apprentices. Following the ex- 
ample of scholars at Oxford and 
Cambridge, it soon became custo- 
mary for the serjeants and appren- 
tices to meet at an inn or hostel to 
dine together and to discuss court 
discussions and _ abstract legal 
theories. In this casual and informal 
manner the Inns of Court, as colleges 
to which ‘all barristers and serjeants 
at law and all aspirants to these 
dignities must attend,’ came into be- 
ing. . . . The exact date of establish- 
ment and the early history of all the 
Inns of Court is a matter of dispute 
among the historians. It was prob- 
ably not until the reign of Henry 
VIII (1509-1547) that all four inns 
were established upon the system 
which, with modifications, prevails 
today.” 


He further states that ultimately 
the students “came to live at one of 
the Inns of Court, a sort of com- 
munal house where they took meals 
together and were subject to dis- 
ciplinary restraint.” 

For the apprentices or students 
there were no fixed courses of study 
but some lectures, and the students 
had to rely largely on their own 
efforts in studying old books and 
current cases and attending the 
courts. 

To become a lawyer a student had 
to be of good character, satisfy the 
masters of proficiency in his studies, 
pay his fees, be a resident the re- 
quired number of terms and eat the 
prescribed number of meals in com- 
mon. The period of probation was 
usually five years. A term was kept 
by eating five dinners in common in 
the presence of the benchers, the 
directors of the society. As there had 
to be twelve terms, it meant sixty of 
these dinners in common. 

The impressive homes of the Inns 
of Court are grand old structures. 
The hall of Middle Temple, which 
was planned and constructed early 
in the reign of Queen Elizabeth in 
the sixteenth century, is 100 feet 
long, 40 feet wide and 67 feet high. 

John F. Dillon, noted American 
law writer, in his book The Laws and 
Jurisprudence of America, says that 
the Inns of Court and Westminster 
Hall where the court was held for 
many centuries, are “the visible well- 
springs and foundations of the Eng- 
lish and, derivatively, of the Ameri- 
can law.” 

Many of Blackstone’s contempo- 
raries at the Middle Temple became 
lawyers, judges, and officials of dis- 
tinction. He probably also knew 
some Americans for a number of 
them attended Middle Temple about 
that time, four of whom became 
signers of our Declaration of Inde- 
pendence—John Dickinson, Arthur 
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Middleton, Thomas Lynch, Jr., and 
Thomas Heywood, Jr. Among other 
distinguished names of American stu- 
dents of about that period were 
Randolph, Pinkney, Byrd, and Inger- 
soll. 

Having served the required period 
of probation, on November 21, 1746, 
Blackstone was called to the common 
law bar at the Middle Temple. Fol- 
lowing his admission he attended the 
terms of court in London and prob- 
ably had some practice, but he spent 
much of his time at Oxford studying 
for the doctor’s degree in law which 
entitled him to a seat on the back 
row of the King’s Bench. The de- 
gree was conferred on April 16, 1750, 
when he was twenty-seven. 

Early in 1753, at thirty, probably 
discouraged over the lack P clients, 
Blackstone ceased attending the 
courts at London and apparently de- 
cided to give more time to Oxford 
where he had become vice-chancellor 
and active head of the University, 
besides holding other positions of 
importance. In June of that year he 
made a momentous decision, prob- 
ably the most important of his life. 
He determined to prepare and de- 
liver a course of lectures on the Eng- 
lish common law, a startling innova- 
tion as no one had ever before de- 
livered such lectures at Oxford 
(where only the civil law of Rome 
had been taught) or at any other 
po. These lectures were given, as 
he says, “on his own foundations,” 
the charge being six guineas, or ap- 
proximately $30 per session. Con- 
temporary writers say that they 
were attended by very crowded 
classes of “young men of first families 
of character and hopes.” There is 
some authority that in attendance on 
these private lectures were several 
students from the American colonies. 

After a short time Blackstone real- 
ized the difficulty of his students re- 
membering oral statements and de- 
cided to prepare a syllabus of his 
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lectures. That was first printed in 
1756 under the title An Analysis of 
the Laws of England. It was wel- 
comed by the students and received 
the approbation of both the legal 
profession and gentlemen in other 
walks of life. 

Three years later another event of 
great importance to him and to us 
occurred. Charles Viner, a Middle 
Templar and friend of Blackstone, 
died and left property worth about 
$60,000 to establish an Oxford Pro- 
fessorship of the laws of England, 
with proper compensation and suit- 
able fellowships and_ scholarships. 
Blackstone, now fully established as 
a_ lecturer, was elected the first 
Vinerian- professor and thus began at 
Oxford the first law school in Eng- 
land. His lectures there gave him a 
great reputation as a scholar both at 
home and abroad. The Prince of 
Wales, later George III, was so 
pleased with them that he sent the 
author a handsome gratuity. Dr Lock- 
miller says of them: “The Vinerian 
professorship was a signal importance. 
For the first time in history the com- 
mon law of England was officially 
recognized by the leading university 
and placed on a basis of equality 
with the civil law of Rome, which had 
been taught in that institution for 
centuries. This professorship was the 
forerunner of college legal education 
in America and it revived the teach- 
ing of common law in England.” He 
then calls attention to the fact that 
after the Commentaries reached the 
colonies the first common law pro- 
fessorship in America, which was the 
second in the English speaking world, 
was established at William and Mary 
College at Williamsburg, Va. Thomas 
Jefferson, Governor of Virginia, ap- 
pointed George Wythe, a judge of 
the chancery court, as law professor 
of that institution. In the first class 
was John Marshall, later Chief Justice 
of the United States. Many other 
distinguished Americans of that 
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period studied the Commentaries at 
that institution. 

With an established reputation and 
an assured income, Blackstone now 
decided to return to the practice of 
law. While he liked teaching, law 
was his chosen profession and he de- 
termined to succeed in it. Accord- 
ingly, in 1756, at thirty-three he re- 
sumed his attendance on the court at 
Westminster. Three years later he 
resigned his various administrative 
positions at Oxford, but retained the 
Vinerian professorship. Meantime 
his practice was improving and he 
was employed in some important 
cases, 

The year 1761, when he was thirty- 
eight, was probably the most im- 
portant in his life. In February he 
received what was regarded as a high 
honor—election to membership in the 
Antiquarian Society where his as- 
sociates were the most distinguished 
men in London; in March he was 
elected to Parliament; in May he 
married Sarah Cutherow, daughter 
of a prominent citizen of Middlesex 
County, and on the next day King 
George appointed him King’s Coun- 
selor. Some years before, Blackstone, 
through the influence of an uncle, 
had been made recorder of Walling- 
ford Borough and in making official 
visits there he had often stayed at a 
beautiful villa called Priory Place. 
It was a large stone two-and-a-half 
story building in Priory Park over- 
looking the Thames, fifteen miles 
south of Oxford and forty-eight miles 
west of London. This attractive 
rue he bought as a home for 
imself and his bride the year of their 


marriage. He had now become the 
Squire of Wallingford and while he 
did not live up to the typical life of 
the English squire, in many respects 


he approached it. (Priory Place was 
their only home. There he and his 
wife lived, reared their children and 
entertained their friends.) A con- 
temporaneous writer closely associ- 


ated with them states that they 
passed “nearly nineteen years in the 
enjoyment of the purest domestic and 
conjugal felecity.” Even when he 
went on the bench the family re- 
mained at home, to which he re- 
turned for the intervals between the 
four terms of the court. There were 
nine children of whom two died in 
infancy. One of his sons, in due 
course of time, took his father’s old 
place as Vinerian professor of com- 
mon law at Oxford. 

Now as King’s Counsel and a mem- 
ber of Parliament, his practice rapid- 
ly increased. Most of his courtroom 
activities concerned appellate prac- 
tice and as a member of the common 
law bar he specialized in actions at 
law rather than in equity. He made 
leading arguments before the King’s 
Bench and the court of common 
pleas and also practiced extensively 
in chambers. In his practice as ad- 
vocate and counselor he appeared in 
a number of important cases, the 
principal ones of which Dr. Lock- 
miller interestingly discusses in some 
detail. | Contemporaneous writers 
described him as a persuasive and 
successful advocate and a fine writer 
and lawyer. Dr. Lockmiller sums up 
with this concise statement: 


“He was a learned and able law- 
yer, but not a great one. In his pro- 
fessional life he kept faith with the 
sentiment which he himself expressed 
in the Lawyer’s Prayer.” 


This was a charming little poem, 
written as he entered the profession, 
in which he describes the high ideals 
which he set for himself and prayed 
he could maintain. 

Blackstone had entree to the high- 
est social circles and acquired many 
close friendships with men of world- 
wide reputation, such as Samuel 
Johnson, literary critic and _lexi- 
cographer; David Hume, writer and 
philosopher; Oliver Goldsmith, poet 
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and playwright; and the two famous 
artists, Thomas Gainsborough and 
Sir Christopher Wren, both of whom 
painted his portrait. That by Gains- 
borough hangs in the Middle Temple. 

It is regrettable that we are un- 
able to consider more fully his career 
at the bar, in Parliament, and on the 
bench. It may be said, however, 
that in all three positions his per- 
formance, if not brilliant, was very 
creditable. 


Blackstone’s cloistered life as a stu- 
dent and researcher had left him not 
well equipped for the machinations 
incident to most legislative bodies. 
He seems not to have particularly 
enjoyed his service in Parliament 
though he remained there for seven 
yee irs. 

His high reputation as lecturer, 
lawyer, and author, added to his 


me mbership in Parliament, inevitably 
led to knighthood, and on February 
16, 1770, by act of King George he 


became Sir William Blackstone “in 
recognition of personal merit.” Also 
in that year he was appointed to the 
Bench and there joined his best 
friend, Lord Mansfield. Thus, as Dr. 
Lockmiller expresses it, the orphan 
from Cheapside Street stepped up 
from Parliament to knighthood and 
from bar to bench. On the bench he 
participated in the trial of a number 
of important cases, some of which 
are described by Dr. Lockmiller. 
There is time here to consider only 
the most noted one, Perrin v. Blake. 
This involved the construction of a 
will and consequent title to real 
estate. The controversial provision 
in the will was in these words: “To 
John Williams for the term of his 
natural life; the remainder to the 
heirs of his body.” The main ques- 
tion was as to the applicability of 
the rule in Shelley’s case, which you 
will remember provided that when 
one takes an estate of freehold and 
in the same instrument an estate is 
limited mediately or immediately to 


his heirs at law in fee or tail, the 
word “heirs” is a word of limitation 
or description of the estate and not 
a word of purchase. If the rule ap- 
plied to the will in question, then 
the first devisee took a fee simple; 
if it did not apply then he was tenant 
for life only. This case, running 
through various courts below and on 
appeal was thirty-one years in litiga- 
tion. It finally came to the King’s 
Bench where it was decided that the 
first devisee took only a life estate. 
The opinion was written by Lord 
Mansfield, then Chief Justice of the 
King’s Bench. 


Appeal was taken to the Exchequer 
Bench upon which Blackstone was 
sitting by appointment. On January 
29, 1772, Blackstone delivered the 
opinion of that court reversing the 
King’s Bench, and thus annulling the 
opinion of Lord Mansfield. The 
question became the subject of 
numerous pamphlets and divided the 
legal fraternity into two groups, some 
supporting Blackstone, others de- 
fending Mansfield. It happened that 
the leading conveyancer of that 
period, one Charles Fearne, got into 
the controversy and brought out a 
learned treatise in which he adverse- 
ly criticized Mansfield and praised 
the decision reached by the Ex- 
chequer. In time most lawyers came 
to agree that Blackstone’s opinion 
was the correct statement of the law. 
Mansfield’s argument, of course, was 
that the intention of the testator was 
so clear that only a life estate was 
intended for the devisee that the 
strict, ancient and established rule 
of Shelley’s case should not be ap- 
plied. Notice the snap in Black- 
stone’s treatment of this point, as 
indicated by a few italics. He stated 
“that the great and fundamental 
maxim upon which the construction 
of every devise must depend is that 
the intention of the testator shall be 
fully and punctually observed, so far 
as the same is consistent with the 
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established rule of law; and no 
farther.” 

Blackstone's health was not good 
when he went on the bench and his 
ailments gradually worsened until 
on February 14, 1780, in his fifty- 
seventh year, he prematurely died. 

We come now to the Commentaries 
on the Laws of England, Blackstone’s 
masterpiece and the main basis of 
his claim to fame. This four-volume 
treatise grew out of his lectures at 
Oxford, which, as heretofore stated, 
he revised, extended, and rounded 
out into the Commentaries. That 
mammoth work was the result of 
many years of grinding research and 
study since the common law of Eng- 
land was buried in centuries of ac- 
cumulated, confused decisions of 
which there was no adequate analysis 
or commentary. Even the most 
meager consideration of its centents 
is entirely beyond the scope of this 
paper which is designed merely to 
tell something of its author and to 
give some of the historical facts con- 
cerning its origin, development, and 
reception by the public. It is, of 
course, in the library and can speak 
for itself to those who care to read 
it. It may not be amiss, however, to 
state by way of reminder that Book 
I treats of the study of law and laws 
in general and then discusses prin- 
cipally domestic relations, including 
master and servant, husband and 
wife, parent and child, and guardian 
and ward. Book II considers prop- 
erty rights of persons, Book III, the 
remedies for private wrongs, and 
Book IV, crimes and punishments. Of 
course, there is some unavoidable 
overlapping. Also, in addition to 
covering the whole field of common 
law as it existed in the 18th century, 
it discusses sovereignty and human 
rights, gives important legal history 
and contains innumerable valuable 
definitions. 


The publication met with enthusi- 
astic commendation in both England 


and the colonies. This will be con- 
sidered later, but it seems desirable 
first to notice certain criticisms in 
order to give the full picture. Coy- 
ering so many different subjects and 
the myriad of details pertaining to 
each, it was inevitable that an oc- 
casional inaccuracy occurred. These 
were extremely few and corrected in 
the second printing. But Blackstone’s 
critics seized upon them and also 
attacked the book for its treatment 
of sovereignty and other quasi-po- 
litical features. The leader of the 
critics was one Jeremy Benham, a 
noted reformer, while Blackstone was 
a member of the King’s party. One 
writer probably gives the real key 
to Benham’s attack by the statement 
that he and Blackstone were rivals 
for the position of London’s leading 
lawyer. 

A minor critic was one John Austin 
whom Dr. Lockmiller, always fair, 
describes as Benham’s star pupil. In 
his consideration of Benham, the 
master critic, he concludes with the 
statement, “Benham was the prophet 
of a new era, while Blackstone was 
a commentator of laws as_ they 
existed.” 

Benham’s attack brought a host of 
England’s great men to Blackstone's 
defense, including Lord Mansfield, 
now recognized as one of England's 
greatest judges. Edmund Burke ac- 
curately and comprehensively de- 
scribed Blackstone’s accomplishment 
in a few words by stating that he 
“has entirely cleared the law of Eng- 
land from the rubbish in which it 
was buried and now shows it to the 
public in a clear, concise and in- 
telligent form.” Dr. Lockmiller gives 
numerous other commendatory state- 
ments from prominent Englishmen 
which show the high estimate of his 
work, but the most striking evidence 
of its merit and of the crying need 
for it is the fact that conservative 
England required seven editions to 
satisfy its demands. 
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The same enthusiastic reception 
of the Commentaries was given in 
America where it was received with 
open and eager minds. The colonies 
had no definite system of laws and 
no law schools, and this complete 
compilation of the common law, 
brought to them ready made for 
prompt adoption and intelligent use, 
was regarded as a Godsend. The 
immediate and widespread impress 
of the Commentaries upon the col- 
onists is best shown by their eager- 
ness to obtain possession of the book. 
Publication of the four volumes was 
completed in 1769 and it is estimated 
that more than 1,000 sets of that first 
English edition were brought in the 
colonies at 10 pounds, or $50, per 
set in the two years preceding the 
American edition which came out in 
1771. Fourteen hundred copies of this 
first American edition were ordered 
before its publication. The list of 
these pre-publication subscribers was 
headed by the governors of Virginia, 
Pennsylvania, New Jersey, East Flor- 
ida, and the Bahama Islands. Six- 
teen of these subscribers afterward 
became signers of the Declaration of 
Independence, six were members of 
the Constitutional Convention and 
one became President of the United 
States and one the Chief Justice of 
the Supreme Court. Among the list 
was Thomas Marshall who bought a 
set for himself and one for his son 
John, later Chief Justice of the 
Supreme Court. 


In his research Dr. Lockmiller dis- 
covered a number of interesting in- 
cidents illustrating the effect of the 
Commentaries on its American read- 
ers. For example, Chancellor Kent, 
the famous American commentator 
and professor of law at Columbia, 
wrote a friend on October 6, 1826: 


“When the College (Yale) was 
broken up & dispersed in July 1779 
by the British, I retired to a country 
village & finding Blackstone’s com- 








mentaries I read the 4th volume, 
parts of the work struck my taste, & 
the work inspired me at the age of 
16 with awe, and I fondly determined 
to be a lawyer.” 


In 1835 Abraham Lincoln hap- 
pened to come into possession of 
the Commentaries and eagerly read 
it. In writing of it he stated, “The 
more I read the more intensely in- 
terested I became. Never before in 
my life was my mind so entirely 
absorbed. I read until I devoured 
them.” 

It had a remarkable effect upon 
two other prominent American law- 
yers. Dr. Lockmiller thus gives the 


story: 


“John F. Dillon, author of a great 
work on municipal corporations and 
a federal judge, and Samuel F. 
Miller, a Kentuckian, for twenty 
years an Associate Justice of the 
United States Supreme Court, both 
gave up the practice of medicine for 
the study of law as the result of 
chance readings of the Commen- 
taries.” 


Among those who in later years 
have given high praise to Blackstone 
are such able and distinguished com- 
mentators as Kent, Story, Parsons, 
Dwight, and Cooley. Chancellor 
Kent says of Blackstone: “He is just- 
ly placed at the head of all the 
modern writers who treat the general 
elementary principles of law.” 

There have been ten American 
editions or reprints of the Commen- 
taries, one of which, that of Judge 
Cooley, came out in 1890, with sev- 
eral others still later. This shows that 
it retained its popularity as a prac- 
tical law text book for over a hun- 
dred years and while, as stated, it 
later became out of date, it remains 
as the authentic history and _ state- 
ment of the basic common law of 
this country. 
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' Other interesting instances of the 
Commentaries’ influence upon Ameri- 
can jurisprudence are given by Mr. 
George W. Wickersham in an ad- 
dress in London referred to later 
herein. He is a strong supporter of 
the idea to which reference has been 
made, that the Commentaries ren- 
dered definite political service to the 
colonists through its influence upon 
the minds of the small group of in- 
tellectuals who at that critical time 
led the people to the revolt from 
England and the Revolutionary War. 
Speaking of an opinion by Chief 
Justice Marshall declaring the com- 
mon law of England to be applicable 
to the American colonies and states, 
Mr. Wickersham concludes: “The 
like principle was embodied in state 
constitutions and affirmed in decisions 
of state courts, and the common 
law of England was_ recognized 
throughout America as the root and 
fabric of American law.” 

Further and concluding evidence 
of the high esteem in which Black- 
stone’s work is held on both sides of 
the Atlantic is the joint commenda- 
tion of the two English speaking 
peoples expressed many years later 
when time had determined the Com- 
mentaries place in history. Someone 
suggested a tribute to Blackstone in 
the form of a statue to be presented 
by the American Bar Association to 
the English bar. The idea was en- 
thusiastically adopted. The necessary 
funds were raised by voluntary sub- 
scriptions from lawyers in every state. 
When the plan was presented to the 
British not only did it meet with 
hearty and grateful approval, but its 
acceptance was accompanied with a 
cordial invitation to members of the 
American Bar Association to come to 
a joint meeting of the two associa- 
tions in London for the formalities 
incident to the acceptance of the 
statue which was to be placed in 
Westminster Hall, the most famous 
spot in London. 


I think we are justified in a slight 
digression to follow this incident 
through. About 500 American law- 
yers accepted the Englishmen’s 
gracious invitation and, led by the 
president, Charles Evans Hughes, 
then Secretary of State, proceeded 
to London where on July 21, 1924, 
the dignified and impressive cere- 
monies incident to the presentation 
and acceptance of the statue were 
conducted. Four great speeches held 
the close attention of several thou- 
sand persons assembled in West- 
minster Hall. These were by Hughes 
and Charles W. Wickersham, former 
U. S. Attorney General, who made 
the presentation address, and the 
Lord High Chancellor Viscount 
Haldane, and England’s Attorney 
General, Sir Patrick Hastings. No 
other business of importance was 
transacted, but the entire week was 
given’ over to social functions to 
which the Americans in attendance 
had previously received beautifully 
engraved invitations from their re- 
spective hosts before leaving America. 

One of the principal entertainments 
was a gorgeous dinner of the Lord 
Mayor of London in Guild Hall with 
as guests all the members of the 
American Bar Association, 100 high 
officials of the city, 100 members of 
the Canadian Bar, and 100 English 
lawyers. Other important functions 
were given by the Archbishop of 
Canterbury, Lady Astor, Sir John 
Simon, the American Ambassador 
Kellogg, and others, concluding with 
a great buffet supper Saturday night 
at Westminster Hall with the Earl 
of Birkenhead and the Lord High 
Chancellor Aldane. The climax was 
a beautiful garden party on Friday 
at Buckingham Palace given by the 
King and Queen, who were very 
gracious, friendly hosts. At most of 
the functions all members attended 
except at the four Inns of Court 
where four separate groups were en- 
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tertained. If you will pardon the per- 
sonal reference, will say that Helm 
Bruce and I attended the wonderful 
seven-course dinner at Gray's Inn 
where Helm, by previous invitation, 
made an excellent speech to which 
the President of Gray’s, the Earl of 
Birkenhead, gave a brilliant response. 

Dr. Lockmiller concludes his dis- 
cussion of the Commentaries thus: 


‘Blackstone is no longer the guide 
and friend of every student of the 
law, but the Commentaries are and 
perhaps will ever be the literary 
classic of the common law. Certainly 
no legal commentator has ever for 
so long a time enjoyed such suprem- 
acy as he, and no other writer in 
the law exerted such an_ influence 
over the United States, in the hour of 
its birth and during the years of its 
growth to full maturity as a world 
power, as did Sir William Black- 
stone.” 


To this I would add my own valua- 
tion of what this man did for America. 
It is based upon the striking contrast 
between the state of legal chaos in 
the colonies prior to the publication 
of his Commentaries, and the in- 
estimable benefits he gave to the 
colonies, and through them to the 
United States, viz., (1) a complete, 
ready-to-use system of laws where 
they had none, incidentally making 
law schools possible for the first 
time; (2) a well organized authorita- 
tive text book for the instruction of 
lawyers and courts for a hundred 
years, and (3) the teaching of prin- 
ciples which aided the advocates of 
the Revolution in their critical hour 
by supporting their arguments for 
the revolt and which later were of 
value to the Founding Fathers in the 
establishment of the new government. 


The combination of these elements 
of helpfulness has produced for us 
blessings of such magnitude and im- 
portance that I have the opinion, 


ironic as it is, that no one individual, 
except Washington and _ possibly 
Lincoln, has rendered a more valu- 
able service to the United States than 
King George’s Counsellor, the dis- 
tinguished Englishman, Sir William 
Blackstone. 


AND STILL TRUE 


Strong peoples, and only those peo- 
ples, make strong leaders, and only 
those peoples have remained strong 
at all times who have taken an active 
part in the government. Wherever 
only a few participated, the state was 
soon weakened and destroyed. But 
wherever a majority gave its assis- 
tance, the state lived an indestructi- 
ble, continually self-rejuvenating life. 
—Teutscher Merkur, August, 1814. 
(Quote translation). 


EFFECTIVE ARGUMENT 


After a young lawyer had talked 
for three and one-half hours to the 
jury, which felt like convicting him 
instead of the defendant, the oppos- 
ing lawyer arose, and said only, “Your 
Honor, I will follow the example of 
my young friend, who has just fin- 
ished, and submit the case without 
argument.”—Sunshine Magazine. 


(Reprinted from Case and Com- 
ment July-August 1952) 


MIND RUN 
(Continued from page 175) 


It’s good to have so many of them 
in our town today and tonight. It’s 
a good feeling to know that when 
their meeting breaks up, all the good 
ones will not go to other towns to 
their homes. Some of them will stay 
here because they belong to us. 





Some Tax Consequences Resulting 
From Sales of Corporate Assets 


By WILLIAM B. COHEN 
Louisville, Kentucky 


(See Notes page 189) 


A lawyer who advises the share- 
holders of a corporation who wish 
to sell the assets of a corporation and 
receive the purchase price for them- 
selves where the assets have greatly 
increased in value should be fully 
aware of the tax consequences. The 
law at present seems to place a 
premium on skilled tax counseling. 

A corporation that sells its assets 
at a higher price than their adjusted 
cost basis realizes a taxable gain 
though the proceeds are immediately 
distributed to its shareholders in 
liquidation.!_ The shareholders will 
also have to pay a tax on any gain 
realized by them.? It should be 
noted, however, that if the assets 
have depreciated in value so that the 
sale would result in a loss, the corpo. 
ration should make the sale and uti- 
lize the loss.* In order to avoid the 
realization of gain by the corpora- 
tion and the resulting double taxation, 
the shareholders may choose to sell 
their stock or have the corporation 
liquidate* and then sell the assets 
themselves. There are no Treasury 
regulations which have _ expressly 
considered the tax consequences of 
a distribution followed by a sale.® 

The lawyer advising his client is 
confronted with the decision of the 
United States Supreme Court in 
Commissioner v. Court Holding Com- 
pany,® in which a gain on a sale made 
in form by the stockholders after a 


distribution in kind was held to be 
taxable to the corporation. 

The facts of the Court Holding 
Company case were as follows: 

A corporation composed of two 
stockholders which owned only one 
asset, an apartment building, entered 
into negotiations to sell its asset. An 
oral agreement was reached (cannot 
be enforced in Florida, where the 
transaction was made, because of the 
Statute of Frauds), but the purchaser 
was advised by the corporation’s at- 
torney that the sale could not be 
consummated because of the imposi- 
tion of a large income tax to the 
corporation. The corporation liqui- 
dated and then conveyed the building 
to its two shareholders for the cancel- 
lation of the outstanding stock. The 
shareholders then proceeded to sell 
the building to the prospective pur- 
chaser substantially on the same 
terms and_ conditions previously 
agreed upon. 

A deficiency in tax made against 
the corporation imposed by the Com- 
missioner of Internal Revenue was 
upheld. The decision results in the 
corporation paying the tax on the 
gain from the sale of the appreciated 
asset and the shareholders paying a 
tax on the liquidated dividend to the 
extent that it exceeds the original 
cost of their stock. Thus the profit 
is twice taxed, even though a liquida- 
tion under which appreciated assets 





are distributed in kind does not in 
itself result in realization as income 
for the corporation as a_ taxpayer. 
This case failed to state clearly what 
the test is for determining when the 
sale should be attributed to the cor- 
poration.* 

Court Holding Company not only 
made the sale of assets device at best 
a risky one,* but did also cast doubt 
on the alternative method of achiev- 
ing the identical economic result; sale 
of stock to a purchaser who liquidates 
in kind. The Supreme Court has not 
yet decided when, if ever, a sale of 
stock will be treated like a sale of 
assets by the corporation. Under this 
decision it was plausible to presume 
that the Supreme Court would hold 
that any method by which. assets are 
transferred to a purchaser could be 
taxed. 


The period of uncertainty was fol- 
lowed by the Supreme Court case of 
United States v. Cumberland Public 
Service Company,” the facts of which 
are similar to the Court Holding 
Company case and are as follows: 


The members of two families held 
all the stock of a small utility which 
had long engaged in the business of 
generating and distributing electric 
power in three Kentucky counties. A 
local co-operative began to distribute 
T.V.A. power. The corporation could 
not compete. The shareholders, real- 
izing their hopeless position, offered 
to sell all the corporate stock to the 
co-operative, which was receiving 
T.V.A. power, which their corpora- 
tion could not obtain. The co-oper- 
ative refused to buy the stock, but 
countered with an offer to buy from 
the corporation its transmission and 
distribution equipment. The corpora- 
tion rejected the offer because it 
would have been compelled to pay 
a heavy capital gains tax. The two 
—- shareholders in the utility, 
one the president and the other a 


director, offered on behalf of all the 
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shareholders to sell the assets them- 
selves. After this offer was accepted 
and a contract signed, all the share- 
holders met and voted to liquidate 
the corporation; the directors distri- 
buted the assets as a liquidating divi- 
dend; the sale was then consummated. 
Later the corporation was formally 
dissolved. It was admitted that the 
shareholders sold the assets in order 
for the corporation to avoid tax on a 
— gain. The Supreme Court 
affirmed the majority opinion of the 
Court of Claims holding that there 
was no corporate sale and gave judg- 
ment for the taxpayer. 


Mr. Justice Black, who had also 
written the majority opinion in Court 
Holding Company, stated that a 
“genuine” distribution in liquidation 
is tax free, and a “sham” one is not. 
The Court Holding Co. decision was 
distinguished on the facts. In that 
case it had been found as a fact that 
the corporation made the sale and 
that the sole purpose of the so-called 
liquidation was to avoid the tax. An 
important distinction is that in the 
latter case the corporation had a valid 
business reason for liquidating. The 
rule seems to be, even though there 
is a tax reduction motive in mind, if 
the sale is once negotiated by the 
shareholders and not the corporation 
and there has been a genuine liquida- 
tion, there is one tax only, and that 
is on the shareholders. 


In Cumberland there is no gain or 
loss realized by the corporation on its 
distribution in kind even though the 
property has appreciated in value 
since its original acquisition. The 
shareholder's tax would be on his 
capital gain under Section 117 of the 
Internal Revenue Code. 


A careful attorney whose client is 
contemplating such a_ transaction 
should advise his client: 


1. That the corporation and _ its 
officers in their official capacity have 
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no part in negotiating nor in consum- 
mating the sale.1° 


2. That it is desirable that the sale 
be made to a purchaser who arrives 
on the scene after the liquidation." 


3. That the shareholders do not 
sell too soon after receiving the liqui- 
dating dividend. 

4. That it is desirable that written 
statements be kept of the fair market 
value of assets on distribution estab- 
lished by offers, quotations, and ap- 
praisals in order to determine amount 
of gain or loss, as well as to set up a 
basis for depreciation. 


5. That care be exercised as to the 
manner in which the shareholders 
retain their distributed property, be- 
cause it is possible for their plan to 
sell to be classified as a joint venture 
and taxable as an association or a 
corporation. A trust for the sole 


purpose of sale may be set up if 


there is a great number of share- 
holders and the property is not easily 
divisible. 

6. Shareholders should beware of 
the possible application of Code Sec- 
tion 118 (m) (as amended by Section 
321 of the 1951 Act) relating to col- 
lapsible corporations. Under _ this 
provision the gain realized by the 
shareholders from liquidation may be 
treated as ordinary income rather 
than long-term capital gain. 

The shareholders of a corporation 
may transfer control over its assets 
through a sale of their stock. The 
Tax Court held in Dallas Downtown 
Development Co.'* that unless the 
corporation which was closely held 
initiated negotiations it would realize 
no gain from the sale of all the stock 
by the shareholders. The sharehold- 
ers in effect transferred the assets to 
a purchaser and received the pur- 
chase price without paying a cor- 
porate tax. The sale of stock was 
followed by a planned liquidation.1* 
It follows that all of the shareholders 


could transfer a part of the assets by 
selling only a part of their stock with- 
out paying the corporate tax. This 
method of a corporation purchasing 
stock of another corporation and 
liquidating the corporation is attrac- 
tive to the old shareholders since they 
are saved the time and expense of 
liquidation; although these expenses 
are usually reflected through a reduc- 
tion in the price of the shares. The 
amount received for the stock will 
probably be based on the valuation 
of net assets, which will be identical 
or comparable to the valuation in a 
corporate sale. 


This method has many disadvan- 
tages to the purchaser. There is 
danger of hidden or contingent liabil- 
ities, as tort claims or unpaid taxes. 
These can be minimized either 
through an indemnity bond or by 
withholding part of the purchase 
price. There is also the possibility of 
a tax liability under Court Holding 
Company. There is some doubt that 
a liquidated corporation realizes no 
gains if its stock is purchased for the 
purpose of liquidation. This may well 
be one of the contingent liabilities 
the purchaser of stock acquires after 
the corporation is liquidated.1* 

This method presents another diffi- 
cult question; that is, the determina- 
tion of basis upon liquidation. The 
corporate buyer of stock may wish 
to liquidate the purchased corpora- 
tion so as to acquire its assets. If 
such reorganization comes within 
Section 112(b) (6) of the Internal 
Revenue Code, it is tax-free to the 
parent, and under Section 113(a) (15) 
the cost basis of the assets would be 
that assigned to it by the old corpo- 
ration even though the price paid for 
the stock reflected the increased value 
of the assets. The basis of assets to 
an individual purchaser always equals 
their value at the time he receives 
them in liquidation. If he liquidates 
immediately after buying the stock, 
the assets will usually have the same 
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basis they would if purchased direct- 
ly. 

It is not yet clear what the basis of 
the assets would be after liquidation 
in kind by a corporate purchaser of 
stock. In Kimbell-Diamond Milling 
Co. v. Commissioner’ it may be im- 
plied that Section 112(b) (6) was not 
applicable. The facts of this case are 
as follows: A corporation after suffer- 
ing a fire loss used the insurance pro- 
ceeds with some additional funds to 
purchase all the stock of a cor- 
poration in order to obtain property 
similar to that destroyed. The cor- 
poration liquidated five days after 
purchasing the stock. In computing 
depreciation and excess profit credit, 
the corporation used the same basis 
for the acquired assets which they 
had in the hands of the liquidated 
corporation. The Commissioner, as- 


serting a deficiency, claimed that the 
basis should be the amount, with 
certain adjustments, which the cor- 
poration expended in purchasing the 


stock. The adjustments were neces- 
sary because there had been an in- 
voluntary conversion.1® The basis 
computed was lower than the assets 
were in the hands of the liquidated 
corporation. The Commissioner was 
sustained by the Tax Court and the 
5th Circuit. The corporation main- 
tained that this was a tax-free liquida- 
tion under Internal Revenue Code 
Section 112(b) (6) and that their basis 
was that of the liquidated corporation 
by virtue of Internal Revenue Code 
Section 113(a) (15). Rejecting the 
taxpayer’s argument, the court held 
that this transaction was in substance 
a purchase of assets.17 

In conclusion, when both parties 
have been properly advised it appears 
that the tax consequence of liquidat- 
ing a corporation and selling its assets 
will be almost the same as purchasing 
stock and liquidating the corporation. 
It seems that during an inflationary 
period buyers will prefer to purchase 
assets and sellers will prefer to sell 


stock. The reason being that buyers 
wish to avoid the expense and uncer- 
tainty of proving that they have in 
reality purchased assets instead of 
stock. The seller wishes to avoid the 
possibilities of double taxation.'’ 

Legislation has been proposed to 
eliminate corporate tax on any sale in 
liquidation even if made by the 
corporation itself.1% 


NOTES 


1. Int. Rev, Code Sec. 22(a); U.S. Treas. 
Reg. III, Sec, 29.22(a)-18 (1943). 

2. Int. Rev. Code Sec. 115(c). Distribu- 
tions received in such liquidation are as- 
sessed against the basis of the stock turned 
in, and gain or loss is realized upon receipt 
of the distribution computed at the fair 
market value on that date. The 1950 Rev- 
enue Act has amended Section 112(b) (7) 
of the Code that shareholders may elect a 
different method of tax liquidation. It re- 
quires a ?—> of liquidation adopted during 
1951 with liquidation occurring within one 
calendar month. If this plan is elected by 
filing notice thereof within 30 days of 
adoption the gain or loss, in general, is 
realized only upon a subsequent sale of 
the assets distributed. The only realization 
upon distribution is the lower of actual 
gain on proportionate share of earnings and 
profits undistributed. Such gain is taxed as 
ordinary income. Any other gain is taxed at 
capital gain rates. Any balance of gain is 
reflected in the distribution in kind and 
realization postponed until sale. The ob- 
vious disadvantage of this method is that 
part of the gain is taxed as ordinary income, 
whereas if Section 115(c) liquidation is 
used, all gains are capital gains. One pays 
under this section for the postponement 
advantage. The shareholders would pay a 
capital gain tax under Int. Rev. Code Sec. 
117. 

8. Lucius Pitkin, Inc., 18 T.C. No. 
(1949). 

4. Up to this point there is no gain. In 
General Utilities & Operating Company v. 
Helvering, 296 U.S. 200 (1935), the Su- 
preme Court held that a corporation realized 
no gain from a distribution in kind, because 
the corporation had neither made a sale nor 
discharged a corporate obligation. 

5. Recent discussion. See 63 Harv. Law 
Rev. 484 (Jan. 1950); Magill, Sales of Cor- 
porate Stock of Assets, 47 Cal. L. Rev. 707 
(1947). 

6. 324 U.S. 331 (1947). 





7. 324 U.S. at 334: “The incidence of 
taxation depends upon the substance of a 
transaction. The tax consequences which 
arise from gains from the sale of property 
are not finally to be determined solely by 
the means employed to transfer legal title. 
Rather, the transaction must be viewed as 
a whole, and each step, from the com- 
mencement of negotiations to the consum- 
mation of the sale, is relevant. A sale by 
one person cannot be transferred for tax 
purposes into a sale by another by using 
the latter as a conduit through which to 
pass title. To permit the true nature of a 
transaction to be disguised by mere formal- 
isms which exist solely to alter tax liabil- 
ities would seriously impair the effective 
adminstration of the tax policies of Con- 
gress.” 


8. The Tax Court’s conclusion that the 
corporation realized a taxable gain was to 
some extent upheld under the rule of Dob- 
son v. Commissioner, 320 U.S, 489 (1943), 
on the ground that there was evidence to 
support its finding that the sale was “in 
substance” made by the corporation. Since 
the repeal of the Dobson rule in 1948, it is 
clear that the Tax Court’s finding of a 
corporate sale is reviewable. Section 1141(a) 
of the Internal Revenue Code now provides 
that the scope of judicial review shall be 
the same provided for reviewing district 
court decisions in civil actions tried without 
a jury. The law is probably more uncertain 
because it is now clear that the Tax Court's 
findings of a corporate sale is reviewable. 

9, 338 U.S. 451 (1950). 


10. St. Louis Union Trust Co. v. Finne- 
gan, 100 Fed. Sup. 1020 (Oct. 8, 1951), it 
was stated that “the true test for determin- 
ing if the corporation was taxable as a 
result of the sale depends upon the negotia- 
tions leading to the consummation of the 
sale and not the actual manner of handling 
the transfer itself.” In this case it seems 
that the officers of the corporation did all 
the negotiating and that a resolution of the 
shareholders gave them this power. It was 
held in this case the corporation was taxable 
on the sale. 


11. Corporation not subject to tax gain 
realized on condemnation sale of property 
made by shareholders where the corpora- 
tion had conducted no negotiations for sale 
prior to liquidation and purchaser had 
made no commitment prior to distribution 
by the corporation to the shareholders. 
Oahu Beach and Country Homes, Ltd., et 
al. v. Commissioner, 17 T. Ct. 181 (March 
12, 1952). 


12. T.C, 114(a) (Jan. 31, 1949). 


13. In accord J.T.S. Brown’s Son Corp., 
10 T.C, 840 (1948); Armored Tank Corp., 


ll T.C. No, 77 (1948); Steubenville Bridge 
Co., 11 T.C. 96 (1948). 


14. Seymour S. Mintz, writing in 8§ 
Journ. of Accounting 63 (1949), makes 
seven suggestions for avoiding double taxa- 
tion when selling stock as assets: 

(1) It is preferable, of course, to avoid 
negotiations or even the appearance of ne- 
gotiations for the sale of assets. If such 
negotiations have been carried on but have 
been terminated, the record should be clear 
in this regard . Similarity in asset and stock 
prices may be a suspicious circumstance. 

(2) Some danger may exist if there are. 
among the selling shareholders or their 
representatives, persons who have a fidu- 
ciary or other close relationship to the 
purchaser, and who plays a prominent part 
in the transaction. 

(3) Presumably the case in which the 
Commissioner’s chance of success is great- 
est is one in which the selling shareholders 
know the purchaser must immediately liqui- 
date the corporation in order to comply 
with state law. 

(4) In connection with the sale of stock, 
it is preferable that the old shareholders 
not take any steps toward liquidation of 
the corporation. 

(5) The selling shareholders may avoid 
becoming entangled in the buyer’s problem 
of asset basis—(Sections 112(b) (6) and 
113(a) (15)—if they do not sell more than 
75 per cent of the stock to any corporate 
purchaser. 

(6) In general, the selling shareholders 
should not take or permit action which is 
more consistent with a sale of the corpo- 
rate properties than with a sale of corporate 
stock. The potential buyer should not be 
denied access to corporate books, records, 
and assets for the purpose of examination, 
but selling shareholders should avoid as 
much as possible, any guaranties and 
covenants in respect to corporate assets 
and liabilities. 

(7) Where there is real danger of double 
taxation in event of liquidation following 
stock purchase, it is wise to obtain buyer's 
promise not to liquidate the corporation. 
Mere delay in liquidation probably would 
not be a complete safeguard. In Ashland 
Oil & Refining Co., 306 U.S. 661 (1939), 
liquidation took place almost one year after 
the transfer of stock, and yet the court held 
that the purchaser bought assets. 


15. 187 F(2d) 718 (5th Cir.) Cert. 
denied 72 Sup. Ct. 50 (1951). 


16. Int. Rev. Code Section 112(f). 


17. It is possible that this case is limited 
to involuntary conversion situations result- 
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ing in equating purchase of assets to pur- 
chase of stock. See Int. Rev. Code Sections 
112({), 113(a) (19). 

18. The purchaser of stock gets the cor- 
poration’s tax position intact, which means 
that the buyer can use any tax benefits 
arising from use of carry-back or carry-over 
provisions. These benefits may be very 
attractive to the purchaser. This tax bene- 
fit may be a bargaining advantage to the 
seller. 

19. This legislation was proposed in Sec- 
tion 129 of the Revenue Revision Act of 


1948 (H.R. 6712), which passed the House 
but was never voted upon in the Senate. 
The House Committee on Ways and Means 
in its report accompanying the bill stated: 

“The two methods of liquidation (sale by 
shareholders and sale by corporation) are 
essentially the same, and your committee 
believes that there is no justification for 
subjecting the second method to discrimina- 
tory tax treatment, particularly since this 
method represents, in most cases, the more 
efficient form of liquidation.” H.R. Rep. 
No. 2087, 80th Cong., 2d Sess., 15 (1948). 


Relationship of a Municipality 


To Utilities and Consumers 


By ALAN N. SCHNEIDER 


Assistant City Attorney 
City of Louisville 


The services furnished. by the 
Louisville Gas & Electric Company, 
the Louisville Transit Company, and 
the Southern Bell Telephone & 
Telegraph Company are necessities 
in our community life, and the 
City has a positive duty, not only 
to keep informed on utility opera- 
tions and represent the public in- 
terest, but also to aid in establish- 
ing standards for utility rate mak- 
ing. Since the war, inflation has 
greatly affected the cost of utility 
service and thus the normal respon- 
sibility of the City has been en- 
hanced. It should be noted that the 
outlook does not look particularly 
favorable to utility consumers be- 
cause along with inflation, we have 
a vast defense program, a more or 
less cold war, increasingly high in- 
come taxes, and increased labor and 
commodity costs, all of which have a 
direct effect upon privately owned 
public utilities. This has resulted in 
a nation-wide flood of rate cases, and 


in our own City, we have been aware 
of the increasingly vocal consumer 
protest since 1946, and have taken 
more positive steps on behalf of the 
consumers. 

When a rate increase application 
is filed or sought, the Mayor, on the 
basis of advice and facts furnished 
him, must determine whether or not 
the application should be resisted. 
Naturally, there are times when his 
advisers may be in doubt, and in 
such case, it is always best for him 
to take the stand that the public 
utility be required to submit strict 
proof of its need for higher rates. 

Those who must ascertain the facts 
upon which a recommendation is 
made to the Mayor usually find that 
the public utility itself is quite will- 
ing to supply information, even of a 
most detailed type. This service is 
highly helpful and is normally quite 
graciously furnished. In rare in- 
stances, it will be refused with the 
statement that the “books are open 
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for inspection.” With justification, 
the Southern Bell Telephone & Tele- 
graph Company prides itself upon 
the accuracy and reliability of its 
records. I know also, from personal 
experience, that the Louisville Gas & 
Electric Company records have 
stood up to the close scrutiny of the 
Federal Power Commission. In ad- 
dition to the utility itself, the state 
regulatory body can furnish valuable 
assistance in the interpretation of the 
reports of the public utility in ques- 
tion, and a further source of infor- 
mation is Moody’s or Standard and 
Poor's Reports. It should be borne 
in mind that the correct interpreta- 
tion of the figures is the end to be 
sought in any rate case. Those of us 
who deal with public utilities from 
the municipal government side can- 
not shut our eyes to the effect of the 
present inflationary trend which has 
resulted in increased costs. It is also 
necessary to realize that the public 
utility employee is entitled to a liv- 
ing wage comparable to those paid 
in industries of similar character and 
size. And finally, we realize that the 
citizens have a right to expect that 
their elected officials will see that 
adequate and_ satisfactory public 
utility service is provided them. 


For an attorney to be effective in 
the trying of a rate case, it is almost 
always necessary that he be as- 
sisted by experts. Public utility rate 
cases are highly technical in char- 
acter, and a knowledge of accounting, 
engineering, and economics is es- 
sential. In addition to this, such 
other problems as_ construction, 
maintenance, personnel, labor, and 
pensions are present in almost every 
case. It is unwise to try a rate case 
without expert assistance, and capable 
experts are worth every penny paid 
to them. Utility regulation has al- 
ways been plagued by the fact that 
its standards are indefinite, precise 
measurements are lacking, and ad- 


—. 


ministration is cumbersome. For ex. 
ample, the determination of wha: is 
a “fair” return involves a_ grapple 
with what sometimes is referred to 
as a shadowy concept. The ideal 
situation would be for the adopting 
of regulatory standards, measure. 
ments, and procedures that could be 
exactly administered. Indefinite re- 
turn factors should be converted into 
exact and fixed categories that can be 
subjected to precise and systematic 
control. Whether this can be achieved 
or not is subject to a wide difference 
of opinion, but at least the Director 
of the American Public Utilities Bu- 
reau feels that it can be done. 


In any event, the maintaining of 
reasonable utility returns is a respon- 
sibility of the cities. This is true not 
only because the -cities themselves 
are important utility consumers, but 
also because their individual citizens 
and businesses are dependent upon 
adequate service at reasonable rates. 
However, the fact should be faced 
that under existing conditions, it is 
most unrealistic to believe that a 
municipality’s staff can consistently 
prevent a public utility from being 
granted some form of rate increase. 
The best that can be hoped is to 
prevent a public utility from procur- 
ing more revenue than it needs to 
obtain a fair return, to prevent un- 
fair discrimination in the imposition 
of rates and to prevent the deteriora- 
tion of public utility service. 


SOURCES 

CHARLES S. RHYNE, General Counsel, 
National Institute of Municipal Law 
Officers. 

CARL H. CHATTERS, Executive Director, 
American Municipal Association. 

JEROME M. JOFFEE, Special Utilities 
and Legislative Counsel, Kansas City, 
Missouri. 

JOHN BAUER, Director, American Pub- 
lic Utilities Bureau. 
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A Supreme Court Justice 


Encounters Violence 


By JOSEPH L. LENIHAN 


Assistant General Attorney 
Louisville and Nashville Railroad Company 


If the general rule is that Justices 
of the United States Supreme Court 
live tranquil lives, Mr. Justice 
Stephen Johnson Field was a notable 
exception. For, while on the high 
court, he was twice threatened with 
assassination because of decisions he 
had rendered. 

By any standard, Field was a re- 
markable man. The brother of David 
Dudley Field, who developed the 
code system of pleading, and of 
Cyrus W. Field, who laid the first 
trans-Atlantic cable, he was the uncle 
of Mr. Justice David |. Brewer, who 
sat upon the nation’s highest tribunal 
alongside his uncle during the last 
seven years of Field’s term. 

At the age of 33, Field, a native of 
Connecticut, yielded to the lure of 
California gold, arriving in San Fran- 
cisco in December, 1849. He en- 
gaged in the practice of law, became 
active in politics, and, during his 
early days in California, acquired a 
“distinction” which probably has not 
been matched by any other man who 
has sat on the Supreme Court: He 
was twice disbarred. This resulted 
from a feud in which he became in- 
volved with a state-court judge named 
Turner. Of this incident, the Dic- 
tionary of American Biography (VI, 
page 372, 1931), states: 


“In the course of this absurd feud 
Field was disbarred, reinstated, dis- 
barred again, sent to jail for contempt 


of court, heavily fined, and his life 
threatened; while on his own part, 
following the advice of a member 
of the state supreme court, he pur- 
chased a brace of pistols and ac- 
quired the subtle art of shooting 
from the pocket.” 


Field also was twice challenged to 
duels by friends of Turner, but each 
time, when he accepted the challenge, 
it was withdrawn. 

After a term in the California leg- 
islature, Field was elected, in 1857, 
to the California Supreme Court. It 
was while serving on the California 
Court that he became acquainted 
with David Smith Terry, the man 
who, some thirty years later, would 
make one of the attempts on his life. 

Terry also had a colorful career. 
Born in 1823 in Todd County (then 
a part of Christian County), Ken- 
tucky, at an early age he moved to 
Mississippi and later to Texas. He 
volunteered in the War for Texan 
Independence when only 13, was a 
lieutenant in the Mexican War, and 
commanded a brigade in the Con- 
federate Forces in the War Between 
the States. He went to California, as 
did Field, in the gold-rush days 
studied law, entered politics, and in 
1855 was elected an Associate Justice 
of the California Supreme Court on 
the Know-Nothing Ticket, in 1857 
becoming Chief Justice of that body. 
Terry, a hot-tempered man who once 





194 


had wounded and nearly killed an- 
other man with a bowie knife, was 
a leader of the pro-slavery element in 
California. United States Senator 
David C. Broderick, a Tammany Hall 
“graduate” who also went west in the 
gold rush, was a spokesman of the 
anti-slavery group. In a_ political 
speech June 27, 1859; Broderick 
called Terry “a miserable wretch and 
a dishonest man and judge.” Terry 
promptly resigned as Chief Justice 
and challenged Broderick to a pistol 
duel, which resulted in the death of 
Broderick. When Terry resigned, 
Field was elevated to the position of 
Chief Justice of the California Court. 


In 1863, President Lincoln called 
Field from the California Court to 
become an Associate Justice of the 
United States Supreme Court. One 
of the principal factors leading to 
his selection was his knowledge of 
California land law, and it was one 
of his decisions relating to that sub- 
ject which prompted the first attempt 
on his life while a member of the 
high court: In 1865 he received 
through the mails a package which 
contained, a bomb. The nature of 
the package was detected and Field 
was prevented from opening it. 
When the package was opened after 
being rendered harmless, it was 
found to contajn, pasted against the 
lid, a copy of a decision by Field in 
which a large number of squatters 
had been dispossessed of land in San 
Francisco which they had occupied. 
The writer has been unable definitely 
to identify the decision involved. In 
his History of the Supreme Court, 
Hampton L. Carson refers to it as 
“the Pueblo case.” The case of 
Townsend v. Greeley, 72 U. S. (5 
Wallace) 326, meets that description, 
but it was decided at the December 
Term, 1866. 

Life for Mr. Justice Field seems to 


have been peaceful enough until the 
1880's, when he ran afoul of his 
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former colleague Terry. The roots of 
Terry's animosity towards Field can 
be traced to the time when Terry 
was retained by one Sarah Althea 
Hill to defend her in an action which 
one William Sharon had filed against 
her October 3, 1883, in Federal Court 
in California, to have declared a 
forgery an instrument purporting to 
be a contract of marriage between 
Miss Hill and Sharon. Sharon, who 
had been United States Senator from 
Nevada during the years 1875-188], 
was a multi-millionaire widower. 
Miss Hill claimed that on August 25, 
1880, when she was 27 and he 60, 
they had entered into a written con- 
tract of marriage as countenanced 
by California law, while Sharon 
claimed the contract was a forgery 
and that Miss Hill had been his 
mistress. As a counter-measure to 
Sharon’s suit in Federal Court, Miss 
Hill, on November 1, 1883, brought 
an action in the state court alleging 
that by virtue of the disputed con- 
tract she and Sharon were man and 
wife, asking a declaration to that 
effect, a divorce, and division of the 
community property. She alleged 
that Sharon was worth $15,000,000. 
Before the Federal Court could de- 
cide the case before it, the lower 
state court, on December 24, 1884, 
held the marriage to be valid. It 
granted “Mrs. Sharon” a divorce and 
one-half of the community property. 
The Federal Court, in a decree 
handed down December 26, 1885, 
declared the instrument a forgery 
and ordered it surrendered to the 
Clerk of the Court for cancellation, 
Sharon v. Hill, 26 Fed. 337. 


While proof was being taken in 
the Federal Court action, Miss Hill 
revealed a marked tendency toward 
violence. Repeatedly, she sat with a 
pistol in her hand during the ex- 
amination, once remarked “I can 
hit a four-bit piece nine times out of 
ten,” and threatened to kill opposing 
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counsel. It was in connection with 
these incidents that Mr. Justice 
Field’s name first appears in the re- 

rts: As Circuit Justice, he ordered 
Miss Hill disarmed before each ex- 
amining session, Sharon v. Hill, 24 
Fed. 726. 

Terry’s first wife having died in 
1884, he married his client, Miss Hill, 
in 1886. Terry was 63, Miss Hill 33. 
William Sharon also died in the in- 
teriim without having taken any ac- 
tion to enforce the decree ordering 
surrender and cancellation of the 
contract of marriage. On March 12, 
1888, however, Sharon’s executor 
filed a bill in the Federal Court to 
revive the decree, naming Mr. and 
Mrs. Terry as defendants. The case 
was argued before Field as Circuit 
Justice, Sawyer, Circuit Judge, and 
Sabin, District Judge . While the case 
was still under advisement, the 
Terrys, by their conduct, gave further 
warning of what was to come: On 
August 14, 1888, less than a month 
after the California Supreme Court 
had reversed the decree of the lower 
state court (Sharon v. Sharon, 22 Pac. 
26), Judge Sawyer was returning by 
train to San Francisco from Los 
Angeles. When the train stopped at 
Fresno, it was boarded by the Terrys, 
who, upon seeing the judge, grossly 
insulted him. Among other things, 
Mrs. Terry “pulled his hair with a 
vicious jerk,” while her husband re- 
marked that “the best thing to do 
with him would be to take him out 
into the bay and drown him.” 


A few weeks later, on September 
3, 1888, the Federal Court, amid 4 
scene of great violence, rendered its 
decree granting the revivor, Sharon 
v. Terry, 36 Fed. 337. Mr. and Mrs. 
Terry had taken seats within the bar 
and in front of the three judges. Mr. 
Justice Field began to deliver the 
opinion of the Court. Before reach- 
ing the merits, he discussed the ques- 
tion of jurisdiction. Mrs. Terry, be- 
coming impatient for a discussion 


of the merits, arose from her seat and 
“asked in an excited manner whether 
he was going to order her to give up 
her marriage contract to be can- 
celled.” Field said, “Be _ seated. 
madam.” There was a further ex- 
change between them, during which 
Mrs. Terry exclaimed that Field “had 
been bought” and expressed a desire 
to know “the price he had sold him- 
self for.” 


Field thereupon ordered the Mar- 
shal to remove Mrs. Terry from the 
court room. When the Marshal pro- 
ceeded to execute the order, Terry, 
“exclaiming that no man living should 
touch his wife,” struck the Marshal 
in the face, knocking out one of his 
teeth. Terry thrust his hand under 
his vest as if to draw a knife, but he 
was overpowered and forcibly re- 
strained. Mrs. Terry was prevented 
from drawing a loaded revolver she 
had in her purse and was removed 
from the court room. Terry was 
then released by his captors, and as 
he was leaving the room he drew 
his bowie knife. After a severe 
struggle, a man named David Neagle, 
of whom more shall be heard, wrested 
the knife from him. 


Terry was forthwith sentenced to 
six months in jail for contempt, his 
wife to one month. Having failed to 
get the lower Federal Court to re- 
voke its sentence (In re Terry, 36 
Fed. 419), Terry applied to the Su- 
preme Court for a writ of habeas 
Corpus, but the writ was denied 
November 12, 1888, Ex Parte Terry, 
128 U. S. 289. He and his wife also 
unsuccessfully appealed the judgment 
of revivor, it being affirmed May 13, 
1889, Terry v. Sharon, 131 U. S. 40. 


The Terrys were bitter in their de- 
nunciation of Field. Mrs. Terry was 
heard to repeat a number of times 
that she would kill him, and Terry 
threatened to horsewhip and then 
kill him, remarking that judges and 
marshals were “all a lot of cowardly 
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curs.” It was feared by some of 
Field’s friends that when he returned 
to California in the summer of 1889, 
the Terrys would make an attack 
upon him. They therefore suggested 
to the United States Attorney Gen- 
eral the desirability of furnishing 
Field a bodyguard while in Cali- 
fornia. The Attorney General re- 
quested the United States Marshal 
to arrange accordingly, and the lat- 
ter appointed David Neagle a Deputy 
Marshal with the task of protecting 
Mr. Justice Field. 


Neagle accompanied Field to Los 
Angeles to hold court there. They 
were returning by train to San Fran- 
cisco for a session at that point when, 
at Fresno, the Terrys boarded the 
train. The date was August 14, 1889, 
one year to the day from the time 
the Terrys had boarded another train 
at the same point and tormented 
Judge Sawyer. Learning that the 


Terrys were on the train, Neagle re- 
quested the conductor to telegraph 
officials at Lathrop, California, to 
have peace officers present when the 
train should arrive at that point. The 


train was scheduled to stop at 
Lathrop so that the passengers might 
take breakfast in the station restau- 
rant, and Neagle feared that the 
Terrys might there attempt violence. 


When the train arrived at Lathrop, 
Neagle, for the first time, told Field 
that the Terrys were on the train. 
He urged the Justice not to leave 
the train, but this Field refused to 
do. Field and Neagle went to the 
restaurant and took a table. Soon 
after, the Terrys entered, and, upon 
seeing Field, Mrs. Terry turned and 
went back to the train for the pur- 
pose, as was later shown, of procur- 
ing a satchel containing a revolver. 
Terry took a seat at a table. Shortly 
after doing so, and before his wife 
had returned, Terry arose from his 


seat and maneuvered himself around 
so as to approach Field from the 
rear. He came up to Field, who was 
unaware of his approach, and struck 
him a blow on each side of his face. 
As his arm was raised for a third 
blow, Neagle arose from his seat with 
his revolver in his hand and shouted 
“Stop! Stop! I am an officer.” Terry 
turned his attention to Neagle and 
made a motion as if to draw a bowie 
knife. Neagle fired twice, killing 
Terry on the spot. Mrs. Terry, re- 
turning to find her husband dead, 
threw herself upon his body and ac- 
cused Field and Neagle of having 
deliberately murdered him. It was 
at this time that the satchel which 
she had fetched was found to contain 
a revolver. 

Upon the complaint of Mrs. Terry, 
a Justice of the Peace of Stockton 
Township issued a warrant for the 
arrest of both Field and Neagle for 
the murder of Terry. At the instance 
of the Governor of California, the 
charge against Field was dismissed, 
but Neagle was lodged in the county 
jail in the custody of the state sheriff. 
Neagle applied to United States 
Circuit Court Judge Sawyer for a 
writ of habeas corpus on the ground 
that in killing Terry he was in the 
discharge of his duty as an officer 
of the United States. The Circuit 
Court granted the writ, and the 
sheriff who was thus forced to sur- 
render Neagle appealed the case to 
the United States Supreme Court. 
The. judgment of the Circuit Court 
was there affirmed, two Justices dis- 
senting. Field, of course, did not sit. 
Ex Parte Neagle, 135 U. S. 1. 


Field remained on the Supreme 
Court for about 8 years after this 
second attempt on his life, retiring 
in 1897 after more than 34% years 
of service, a term unequaled in the 
history of the Court. 
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the volunteer association, is un- 
- for necessary. Sufficient as sum- 
ance ming all up is the fact that he 
the was elected the first Honorary 
sed, q Member of the Kentucky State 
unty Bar Association. And first he 
riff. will always remain in our annals and our memories; unmatched 
wy and unparalleled—Harry B. Mackoy of the Bar of Kentucky. 

und But his Spirit will always speak to us from his President's 
the address of 1929, in which he set forth his own rules of practice, 
iicer both at the bar and in his daily life, when from the Book of 


= Matthew, Chapter 22, verses 35 to 40, he read: 
€ 


sur- “Then one of them, which was a LAWYER, asked Him a question, 
> to tempting Him, and saying, 

vurt. Master, which is the great commandment in the law? 

part Jesus said unto him, Thou shalt love the Lord thy God with all thy 
dis- heart, and with all thy soul, and with all thy mind, 

This is the first and great commandment. 


sit. And the second is like unto it, Thou shalt love thy neighbor as 
thyself. 
On these two commandments hang all the law and the prophets.” 


CHARLES S. ADAMS 

















OF THE PROFESSIO 





Announcement has been made of 
the new firm of Withers and Quisen- 
berry, Calhoun. The Withers in the 
firm is former U. S. Senator, Garrett 
Withers, who is now Democratic 
nominee for Congress from the sec- 
ond district. Other partner in the 
firm, William Quisenberry, practiced 
in McLean County until he was re- 
called to the Army in 1950. 


Bill Redwine recently moved to 
Winchester to become a part of the 
law firm of Redwine & Redwine, 
formerly Marcus Redwine & Son. Bill 
graduated from the U. of K. Law 
School at the end of the term. 


J. L. Ward, formerly associated 
with Charles S. Matherly, has opened 
a private office on. Short Street in 
Harrodsburg. 


Fred B. Redwine has become a 
member of the law firm of Hensley 
& Logan, Kentucky Home Life Build- 
ing, Louisville. He was formerly 
executive secretary of the Workmen’s 
Compensation Board and_ recently 
was named as assistant common- 
wealth’s attorney in Louisville. 


James U. Smith and S. Russell 
Smith announce the admission of 
Marshall B. Woodson, Jr., as a partner 
in the firm of Smith and Smith, 
Marion E. Taylor Building, Louisville. 


Announcement was recently made 
that Roscoe Conkling, formerly Judge 
of the Jefferson Circuit Court, Com- 
mon Pleas Branch, First Division, 
has resumed the practice of law, now 
being associated with Harold L. Mar- 
quette and Ford Fishback, 607-10 
Washington Building, Louisville. 


Major Russell E. Dougherty, for- 
merly of Louisville and Glasgow, has 
been designated as Chief of the Ap- 
peals and Litigations Division, Office 
of the Staff Judge Advocate, Air Ma- 
terial Command, Wright - Patterson 
AFB, Ohio. Major Dougherty’s Di- 
vision is responsible for the active 
defense of the Government in ad- 
ministrative litigation arising from 
Air Force procurement contracts and 
for assisting Department of Justice 
attorneys before Federal Courts. A 
graduate of the University of Louis- 
ville Law School and rated as a 
Senior Pilot, Major Dougherty is an 
Air Judge Advocate having accepted 
a commission in the regular com- 
ponent in January, 1947. 


Judge August Winkenhofer, Jr., and 
Hon. Charles H. Reynolds recently 
moved their law offices from the Dav- 
enport Building to the Cook Build- 
ing in Bowling Green, where they 
will continue the practice of law in 
their new and larger quarters. 


Kenton J. Cooper has opened an 
office in Jamestown for the general 
practice of law. 


Stanley M. Saunier and John G. 
Atchison have formed a new law firm 
with William B. Gess with offices in 
the Citizens Bank Building, in Lex- 
ington. Jack F. Mattingly will be 
associated with them on his return 
from military duty. 


John Sam Cary has resigned his 
position as inspector-investigator for 
the Veterans Administration to return 
to Cumberland County to enter the 
general practice of law. 
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Herbert C. Howard and Marion G. 
Snyder, attorneys of Louisville, have 
opened a branch office in the Dieruf 
Building in Jeffersontown. 


An oil portrait of the late Judge 
James Clay Dedman was formally 
presented to the Harrison Circuit 
Court in June by the Harrison Coun- 
ty Bar Association. Judge Dedman, 
who died February 6, 1951, served 
30 years as judge in the 18th Ken- 
tucky Judicial District. He also 
served as commonwealth’s attorney 
for the district. 


Four Floyd Countians took the 
State bar exam in June, among them 
Miss Kentucky of 1950, Mary Louise 
Osborne of Bypro. She and Charles 
Tackett recently received their law 
degrees from the University of Ken- 
tucky. The other two are former 
county clerk, Jarvis Allen and Barkely 
Sturgill, Prestonsburg. 


The Letcher County Bar Associa- 
tion, at a called meeting on June 12, 
formally expressed its appreciation 
for the appointment of Judge R. C. 
Littleton as special judge of the 
Letcher Circuit Court for the May 
call term of that court. Their state- 
ment was made in the form of a reso- 
lution to James W. Cammack, Chief 
Justice of the Court of Appeals of 
Kentucky. Special note was made of 
the fact that he had disposed of 82 
civil actions while serving. 


Col. Heber Rice was one of three 
ex-presidents of the Federal Bar As- 
sociation to be honored June 12 at 
a luncheon at the Willard Hotel in 
Washington, D.C., and was given a 
certificate of merit. The association 
recently authorized the awarding of 
certificates to members who have 
given long and distinguished service 
and promoted the welfare of the legal 
profession. He served as a major in 
World War I and as a lieutenant 
colonel in World War II. 


Former United States Representa- 
tive Andrew Jackson May of Pres- 
tonsburg was restored as a lawyer in 
good standing by the Court of Ap- 
peals on June 20, 1952. May, who 
was 77 on June 24, is former chair- 
man of the House Military Affairs 
Committee. He was convicted in 
Federal Court in 1947 on a charge 
of conspiring to defraud the U. S. 
Government. 


Police Judge David Cates, Louis- 
ville, was elected president of the 
Kentucky Association of Police Judges 
and Prosecuting Attorneys on June 13. 
He succeeds John F. Wood, Owens- 
boro. Judge A. R. Imes of Ashland 
was elected vice-president. 


Jo T. (Top) Orendorf, member of 
the firm of Coleman, Harlin & Oren- 
dorf of Bowling Green, is that city’s 
new city solicitor. 


A resolution was adopted by the 
Pulaski County Bar Association at its 
May meeting in honor of Judge Ben 
V. Smith, the occasion being his 92nd 
birthday. 


Edwin R. Smith, Jr., who was until 
recently second assistant attorney of 
Evansville, has returned to private 
practice. He is a paratroop veteran 
of World War II. 


David V. Lococo announced his 
resignation as a member of the State 
Revenue Department's legal staff on 
June 2 to practice law in Louisville. 
He received his law degree at Miami 
University, Florida, and a master’s 
degree in taxation at New York Uni- 
versity. 


“What’s Wrong with Lawyers?” 
was the subject of an address by 
Marshall Eldred of Louisville before 
the Bowling Green Bar Association 
on May 13. Eldred, president of the 
Louisville Bar Association, addressed 
23 local members and guests at the 
Helm Hotel dinner meeting. 
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First Assistant Attorney General 
Guy L. Dickinson announced on June 
9th he was resigning effective July 1 
to return to practice law at Barbour- 
ville, Ky., his home town. 


The Fayette Bar Association ap- 
pointed a four-man committee to in- 
vestigate the effect of a new state 
law governing payments to sheriffs 
and constables who serve legal papers 
for lawyers. Those serving on the 
committee are: Attys. William Cecil, 
John Breckinridge, Grover Thompson, 
and Neil Sullivan. 


Edmund Wroe of Clinton was 
named city attorney of that city at 
the May meeting of the city council. 
Mr. Wroe had served as city attorney 
for several years before his resigna- 
tion two years ago. 


Gerald Robin Griffin, Lexington, 
and his wife, former Betty Spragens 
of Lebanon, were both admitted to 
practice in Fayette Circuit Court on 
Saturday, May 10. Both are gradu- 
ates of the University of Kentucky 
Law School. 


Robert L. Gullette of Nicholasville 
was admitted to practice in Fayette 
Circuit Court on June 28. He main- 
tains an office in Nicholasville. 


At the meeting of the city council 
held May 6, Joseph Hennessey was 
named city attorney of Augusta. 


Francis C. Bryan, city attorney of 
Mt. Sterling, was elected president of 
the Mt. Sterling Lions Club at the 
annual election. 


O. M. Rogers of the Covington bar 
passed away on June 25, 1952, at 
Booth Hospital in Covington, at the 
age of 79. He was formerly Kentucky 
State Senator. Mr. Rogers was grad- 
uated from the Cincinnati Law School 
in 1897 and served as advisory mem- 
ber of the Kentucky Highway Com- 
mission under the administration of 
Governor A. B. Chandler. 


Judge Lafon Allen, prominent at- 
torney of Louisville and former Jef- 
ferson Circuit Court Judge, died on 
August 3 at the age of 81. He was 
senior partner in the firm of Allen, 
McElwain, Denning & Clarke. Allen 
was a member of the American Law 
Institute, American Judicature So- 
ciety, American Society of Interna- 
tional Law, American Bar Association, 
Kentucky Bar Association, and the 
Louisville Bar Association. 


Announcement has been made 
that Messrs. Farland Robbins and 
Roscoe Cross have formed a partner- 
ship and shall practice hereafter un- 
der the firm name of Robbins & 
Cross at Mayfield. Mr. Robbins is 
a graduate of Vanderbilt University. 
He practiced in Mayfield by himself 
for more than 17 years and served as 
Graves County attorney for eight 
years. Mr. Cross, a native of Graves 
County received his A.B. and A.M. 
degrees from the University of Ken- 
tucky with high distinction. He was 
appointed Rhodes Scholar from Ken- 
tucky and studied law at Oxford Uni- 
versity in England, receiving his de- 
grees of B.A. in Jurisprudence and 
Bachelor of Civil Law (B.C.L.) there 
as well as the honorary M.A. In 
1930 he became associated with the 
Boston law firm of Putnam, Bell, 
Dutch & Santry, becoming a full 
partner in 1938, the 100th year of the 
firm’s existence. In 1948 he withdrew 
to accept the position of professor 
of law at the School of Law, Univer- 
sity of Mississippi, resigning this 
month to form the partnership with 
Mr. Robbins. He served (from Ist 
Lieutenant through Colonel) for 5 
years in the Army Reserve and when 
the war ended was Chief of the 
Legislative Branch of the Personnel 
Division, War Dept. General Staff. 
He has the “Legion of Merit” award. 
His return to Graves County is a 
fulfillment of his life ambition to 
live on the hill where he was born. 
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Grant County Judge Charles A. 
Pettit died June 28 at St. Elizabeth 
Hospital. He was 51. He was to have 
taken the Kentucky Bar examination, 
having graduated from the University 
of Kentucky, where he took a post- 
graduate course. He had served 12 
years as a Grant County judge. 

Fred T. Cramer, 72, prominent 
Cincinnati attorney, died May 19 of 
a heart attack. He served many years 
as a secretary-treasurer of Greene 
Line Steamers, Inc., and succeeded 
the late Tom Greene as general man- 
ager of the line upon his death in 
July 1950. 

Dr. William Jennings Price, 78, of 
Danville and Washington, D. C., died 
on May 20 in a hospital in Washing- 
ton after suffering a heart attack in 
the chambers of the U. S. Supreme 
Court. He was former Boyle County 
attorney, and in 1900 was appointed 
as envoy extraordinary and minister 
plenipotentiary from the U. S. to the 
Republic of Panama. , 


A prominent Marion attorney, 
John A. Moore, 80, died on June 2 
at Crittenden County Hospital. Re- 
tired a year ago, Mr. Moore served 
several terms as Crittenden County 
Attorney, Marion City Attorney and 
special judge for the Court of Appeals 
on numerous occasions. 

An attorney who had practiced for 
41 years in Louisville, William Frank- 
lin Clarke, 61, died June 7 at Norton 
Infirmary. He was long active in 
Republican politics and was a mem- 
ber of the Board of Registration 
Commissioners, appointed by Mayor 
Farnsley in 1949. He assisted in 
drawing up the State’s Registration 
Law. He had been a member of the 
old City Board of Councilmen, assist- 
ant county attorney, county commis- 
sioner, and special judge for the 
Court of Appeals. 


Harry Brent Mackoy, widely known 
Covington lawyer and historian, died 


June 9 at his home following a long 
illness. He was 77. He retired four 
years ago. He was a son of William 
H. Mackoy, first president of the 
Kentucky State Bar Association. He 
had been a member of the Kentucky 
Statute Revision Commission since 
its creation in 1936, chairman of the 
Kentucky Court of Appeals Commit- 
tee, chairman of the State Constitu- 
tion Committee of the Kentucky Bar 
Association, president of the Kentucky 
State Bar Association, and member 
and director for the State of Kentucky 
of the American Judicature Society. 
He was a member of the Kenton 
County Bar Association, American 
Law Institute, American Bar Associa- 
tion, and Ohio State and Cincinnati 
Bar Associations, and various other 
boards and commissions. 

City Solicitor Maurice D. Burton, 
47, died May 12 after suffering three 
heart attacks within a few hours. A 
lawyer since 1928, he was city at- 
torney under three administrations 
and was county judge for a short 
time in 1928. He became a colonel 
in the Army during World War II. 

Dr. Harry G. Hazelrigg, 63, a den- 
tist in Paintsville for 36 years, died 
on June 12 in Memorial Hospital, 
Huntington, W.Va. He practiced law 
in Paintsville before becoming a 
dentist. 

D. D. (Ruby) Howell, 66, well- 
known Lee County attorney died 
Tuesday, May 4, at his home after an 
illness of a few weeks. He was Lee 
County Attorney from 1937 to 1940, 
and served as U. S. Commissioner 
for about eight years. 

Louis Heck, Jr., former Louisville 
attorney, died June 14 at his home 
in Chicago. He was 66 and practiced 
law for about ten years in Louisville 
before entering the Army in World 
War I. After the war, he joined a 
Chicago firm. 
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Warner W. Jesse, a well-known 
lawyer of Shelbyville, died on June 
7 at his home. He was a member 
of the Christian Church and a former 
secretary of the Railroad Commission. 


Theodore F. Monroe, age 62, one 
of the best known criminal lawyers in 
the State of Texas, died July 6, 1952, 
near Dallas. Mr. Monroe was a na- 
tive of Falmouth, Kentucky. 


Ernest N. Fulton of Bardstown has 
been appointed County Attorney pro 
tem of Nelson County by County 
Judge R. Lee Beeler to serve during 
the absence of Dan S. Arnold. 


At a meeting held July 11, 1952, 
the Harrison County Bar Association 
elected John P. Lair as vice-president. 
W. W. VanDeren and Wayne Fitz- 
gerald had previously been chosen 
president and secretary-treasurer, re- 
spectively, of the county association. 


At an organizational meeting held 
in Cynthiana on July 11, 1952, Nicho- 
las County Attorney Charles M. Cox 
was elected president of the District 
Bar Association of the 18th Judicial 


District. Wayne Fitzgerald was 
named _secretary-treasurer of the 
group. 


Circuit Judge B. H. Farnsley of 
Louisville, chairman of the General 
Term of the Jefferson Circuit Court 
named J. Ward Lehigh, Judge Ray- 
mond Bossmeyer, and Judge L. R. 
Curtis, all circuit judges of Jefferson 
County, as members of a committee 
to study the selection of juries in 
Jefferson County. These judges will 
serve on the committee with three 
members to be appointed by the 
Louisville Bar Association. 


H. A. I. Rosenberg has petitioned 
the Court of Appeals to be restored 
to his right to practice law in Ken- 
tucky. Mr. Rosenberg was disbarred 
in 1934. 


July 14, 1952, Edward F. Prichard, 
Paris, applied to the Board of Com- 


missioners of the Kentucky Bar As. 
sociation for reinstatement of his 
privilege to practice law in Kentucky, 
Prichard had resigned from the Ken- 
tucky Bar Association in 1950. 


Judge J. R. White, formerly presi- 
dent of the Kentucky Bar Association, 
has been accorded the title of “Senior 
Counselor” by the Kentucky State 
Bar in recognition of fifty years or 
more of honorable service at the Bar 
in Kentucky. 


Joseph C. Lewis, 34-year-old Lex- 
ington attorney, has been appointed 
Assistant U. S. District Attorney for 
the Eastern Kentucky federal judicial 
district. He has been a special as- 
sistant to the U. S. Attorney in Lex- 
ington since October 3, 1949. He 
will have an office in the district at- 
torneys suite in the Federal Build- 
ing. His law offices are in the Se- 
curity Trust Building. 


Robert C. Logan, 68, died on 
Thursday, July 24, at the Norton Me- 
morial Infirmary in Louisville. Logan, 
a native of Shelby County, drafted 
legislation which led to the estab- 
lishment of Jefferson County’s juve- 
nile court which he later served as 
judge and chief probation officer. 

Charles W. Runyan (University of 
Kentucky °40) recently moved his 
office to Paducah. Mr. Runyan, who 
practiced at Marion since 1947, served 
with the Army for six years prior to 
his entry into the practice. 


James Hunt, 41, Henderson Coun- 
ty attorney, died of a heart attack 
at Paducah on July 25. Mr. Hunt, 
a graduate of the University of Ken- 
tucky, was the son of the late N. B. 
Hunt who served as circuit judge for 
many years. He had been county at- 
torney for three years. 


Russell T. Porter, who has served 
as an attorney with the Federal 
Trade Commission for the past two 
years, has reopened his offices at 
Maysville. 
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Henry Jackson submitted his resig- 
nation as city attorney of Danville, 
Kentucky, to the city council to be 
effective on August 1, 1952. 


Allen Rhoads of Henderson has 
been appointed Henderson County 
attorney by County fudge Fred 
Vogel. Mr. Rhoads will complete the 
une — term of James Hunt, de- 
ceased. 


William H. Rees, former Judge of 
the Court of Appeals died at the 
Norton Memorial Infirmary in Louis- 
ville on August 2. Judge Rees, a na- 
tive of Maysville, retired voluntarily 
from the Court of Appeals on January 
2, 1951. He had served on the Court 
since 1926 and twice served as Chief 
Justice. Tudge Rees was a graduate 
of Kentucky Wesleyan College and 
the University of Virginia. At the 
time of his retirement it was esti- 
mated that he had written between 
1,500 and 2,000 opinions for the 
Court and had participated in form- 
ing many more. 


Dennis Wooton, former Attorney 
General of Kentucky died at Moun- 
tain Home, Tennessee, on July 30. 


Judge Muir Weéissinger, former 
county judge of Jefferson County, 
died at his home at Larchmont, New 
York, on August 1. 


Graddy Cary, 74, of Louisville, 
former general counsel for Common- 
wealth Life Insurance Company, 
died at his residence in Indian Hills 
on August 10. He had retired ap- 
proximately seven years ago. Mr. 
Cary also served as counsel for Gulf 
Refining Company for several years. 
He was a graduate of the University 
of Virginia, Class 1900. 


W. L. Kash, former commonwealth 
attorney of the 23rd Judicial District, 
died after a short illness on July 26 
at the Clark County Hospital. Mr. 
—, was a graduate of Centre Col- 
ege. 
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Those who successfully passed the 
June Bar examination, as announced 
by Joseph E. Richardson of Glasgow, 
president of the State Board of Bar 
Examiners, are as follows: Ann 
Woods, Murray; Bonnie B. Ayers, 
Twila; Mary Osborn, Bypro. 


Ralph M. Allen, Julius R. Bartholo- 
mew, Peter A. Bennett, William F. 
Burbank, Fred Russell Burge, James 
T. Carey, Jr., George B. Cumberledge, 
Robert Davis, Frederick Corrance 
Dolt, Henry Joseph Dorenkamp, Jr., 
Charles W. Ferguson, William M. 
Gibson, Frank E. Haddad, Jr., Bennie 
S. Hanish, George Kelly Harris, David 
H. Hill, Thomas Edward Hill, Wylie 
E. Jones, Marshall F. Kaufman, Jr., 
Henry Martin Kauffman, William J. 
Kearney, Jr., William McKee Kin- 
naird, Charles E. Lane, Allan Nathan 
Leibson, Charles Morris Leibson, 
Charles M. Lester, Lawrence R. Link, 
Jr., Jerry A. Lloyd, Wilton R. Long, 
Jr., Charles R. Luker, Alicen Jack 
May, Charles C. McConnell, William 
Thomas McConnell, Leonard T. 
Mitchell, Henry Thompson Nicholas, 
Jr., Louis Maurice Nicoulin, Sidney 
Albert Phillips, Charles O. Rice, Ed- 
ward A. Rothschild, Samuel M. Ryan, 
John T. Sheets, Thomas W. Speck- 
man, Ralph W. Sullivan and Joseph 
H. Wimsatt—all of Louisville. 


Keith R. Cardey, George M. Combs, 
Fred J. Coplin, James D. Cornette, 
William V. Fishback, John A. Pa- 
lumbo, Robert Bruce Shearer, Her- 
bert D. Sledd, Waiter L. Tackett and 
Cecil D. Walden—all of Lexington. 

William Rose Redwine, Robert R. 
Reid, Jr., Don C. Ross, Jr., and Wil- 
liam H. McCann—all of Winchester. 


Charles C. Adams, Hyden; Jarvis 
Allen, Prestonsburg; Philip Kirk An- 
drews, Russellville; Harold E. Black, 
La Grange; Carol B. Botkin, Fort 
Knox; James E. Clarkson, Maysville; 
James L. Cobb, Jr., Covington; Rich- 
ard T. Conway, Milton; Thomas M. 
Davis, West Liberty; Eugene E. 
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Hines, Paducah; Oscar E. House, 
Manchester; James E. Jernigan, 
Tompkinsville; Pleas E. Jones, Wil- 
liamsburg; Jack Miller Lowery, Jr., 
Georgetown; Joe Nagle, Middlesboro; 
Sidney A. Neal, Owensboro; Clarence 
A. Noble, Jr., Jackson; Earle V. 
Powell, Frankfort; Arthur T. Purkel, 
Bardwell; Eugene Jefferson Richards, 
Owingsville; Shelly T. Riherd, Park 
City; Edward P. Roark, Richmond; 
Herbert Lawrence Rose, West Lib- 
erty; Joseph C. Spalding, Uniontown; 
Joseph S. Schoepf, Fort Thomas; R. 
C. Ballard Trigg, Glasgow; Myer S. 
Tulkoff, Ashland; Charles M. Tackett, 
Prestonsburg; Letcher T. White, 
Three Point; George L. Willis III, 
Shelbyville; Mitchell R. Guthrie, 
Clarksville, Ind.; and George Robert 
Creedle, Oak Park, IIl. 


The Mary Osborne listed above is 
the same Mary Osborne who repre- 
sented Kentucky at the Atlantic City 
Beauty Contest in 1950. 








CLASSIFIED 


TAX LIBRARY FOR SALE 

Three complete sets of tax books for sale: 
U. S. Tax Court Reports; U. S. Tax Cases 
(District, Circuit, and Supreme Court de- 
cisions relative to federal taxes); and Tax 
Court Memorandum Decisions. All brand 
new and reasonably priced. Write Wm. 
Schwerdtfeger, 1700 Kentucky Home Life 
Bldg., Louisville. 
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